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Preface

The Professional Responsibility course (by whatever name it is called at your school) is about the law
and ethics that govern relationships lawyers have with clients, other lawyers, the profession, the justice
system, and the public. It is the only law course in the typical law school curriculum that is about what
lawyers do. In Torts, Contracts, and so on, you study law that affects clients’ relationships with others
and that lawyers interact with as an expert a step removed from the actual effect of the law. In Professional
Responsibility, by contrast, the law you study is directly about the lawyer’s relationships and your future
role as a lawyer. In other words, Professional Responsibility is the course in which the lawyer is the
“client,” the one on whom the law studied actually operates. Arguably, Professional Responsibility is
the most important course in the law school curriculum.

The law governing lawyers is a complicated mix of many different areas of substantive law from many
different sources. Most obvious are the organized bar’s self-regulations, enforced through the courts (as
ethics codes adopted in the states), but other law fields have important applications to the various
relationships of which lawyers are a part. Agency, contract, tort, procedure and evidence law, among
“others, have specific applications to lawyers. All of these are interwoven in this outline.

In particular, the organized bar, through the American Bar Association, has promulgated model ethics codes.
The ABA models have dominated the law of lawyering because these models, with some modification, have
been adopted by the states as law. These models have also dominated law school courses in Professional
Responsibility. They have dominated law school teaching of the subject because they are easily accessible
and because they serve as simple proxies for what the law of lawyering is in the states. At some schools,
you may study the ABA models and your particular state’s modifications of them. At other schools, the
modifications made in your state will be largely irrelevant to your course. In either event, when you study
ethics codes in your course, the models will be the main focus.

Between the two models, the Model Code and the Model Rules, the Rules now dominate. The Code was
originally adopted by the ABA in 1969 and was amended from time to time thereafter. When the Rules
were adopted by the ABA in 1983, the ABA ceased its effort to amend and update the Model Code. The
Code is now almost entirely out of date in some respects. (See Chapter 10.) States whose law reflects
the Model Code as their basis have gone from a high point of nearly fifty to under ten and falling. More
than forty states now have adopted ethics codes based on the Model Rules. In most courses, the Model
Rules dominate with the Model Code being referred to occasionally and regarding particular topics (notably
confidentiality, see Chapter 5) as contrast. This outline takes the approach with regard to the models that
has come to be most prevalent in law school courses: The Model Rules are the basic document of study;
The Model Code is used as contrast in particular areas. This trend in law school courses should continue.
If your course makes more use of the Model Code than the usual, you will want to become familiar with
the cross-reference charts that take you quickly back and forth between Model Code provisions and Model
Rules provisions. Such charts are found in most statutory supplements that are required books for the
Professional Responsibility course.

Important changes in the law governing lawyers have taken place since 2000. First, in 2000 the American
Law Institute completed its work and published the Restatement of the Law Governing Lawyers, Third.
The Restatement is now a critically important document of study. Second, in February 2002, the ABA
adopted significant amendments to the Model Rules as a result of a report by the ABA-created Ethics
2000 Commission. These amendments are fully reflected in this outline.
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All of this talk of ethics codes must not be read to mean that law other than the ethics codes is unimportant.
On the contrary, the other significant trend in Professional Responsibility courses is toward the recognition
that lawyers’ conduct is governed largely by law outside the ethics codes. That law is a significant part
of this outline.

This outline makes use of frequent examples, some of which are drawn from decided cases. In many
instances, the cases chosen as examples are leading cases in the field that are also among those excerpted
in the leading casebooks.

Many Professional Responsibility courses end with exams that are at least partially multiple choice. Bar’
applicants in nearly every state must pass a Multistate Professional Responsibility Exam, which is a
multiple-choice exam. As a result, more teachers of Professional Responsibility than of some other subjects
include multiple-choice questions on their exams. For this reason, a Multistate-Style Exam Question
section is included in this book.

James E. Moliterno
December 2002
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Capsule Summary

This Capsule Summary is intended for review at the end of the semester.
Reading it is not a substitute for mastering the material in the main outline.
Numbers in brackets refer to the pages in the main outline where the
topic is discussed.

CHAPTER 1

INTRODUCTION AND THE ROLE OF LAWYER

I. COURSES CALLED PROFESSIONAL RESPONSIBILITY, LEGAL
ETHICS, AND LEGAL PROFESSION

The law of professional responsibility and, therefore, the course in which it is studied are about the
relationships of lawyers to their clients, their peers, the justice system, the profession, and the
public. [1] ‘

II. MORAL PHILOSOPHY, RIGHT AND WRONG, AND THE LAW
GOVERNING LAWYERS

A. Moral philosophy

Moral philosophy informs the study of professional responsibility law, but moral philosophy does
not replace legal analysis as the tool for determining the application of professional responsibility
law. [1]

B. Right and wrong

There is a great deal more to the law governing lawyers than the difference between right and
wrong. The law governing lawyers must be studied and mastered like any other law field. [2]

C. The law governing lawyers

The law governing lawyers is a complicated mix of many different areas of substantive law from
many different sources. [2]

D. Role morality

Important to an understanding of lawyer ethics is the concept of role morality. Lawyers’ moral
decision-making involves a balancing process. Lawyers owe many duties, not all of which point
in a single direction at any given moment. Lawyers owe duties to clients, the justice system, third
parties generally, opposing parties, the society, and the profession. [2-3]

III. THE ROLE OF LAWYER

The professional responsibility codes are an attempted expression of the limits of conduct by people
acting in the role of lawyer. [3]

P22 mECRYPO




C-2 PROFESSIONAL RESPONSIBILITY

A. Differing conceptions of the lawyer’s role

Different lawyers perceive themselves and the appropriate role of lawyer in differing ways. See
descriptions of these alternate roles in §§III.A.1-II.A.3. [3-4]

B. Differences between lawyers’ litigation and planning roles

1. Litigation context: In a litigation context, most of the lawyer’s work is backward looking.
The litigation seeks to assess legal responsibility for the client’s and the opposing party’s past
conduct. The lawyer’s work involves the operation of the justice system on the client’s be-
half. [4-5]

2. Planning context: In the planning context, most of the lawyer’s work is forward looking. The
planning seeks to predict the consequences of proposed future conduct. [4]

3. Responsibility for clients’ acts: A lawyer bears more responsibility for a client’s acts in the
planning context than in the litigation context. The lawyer’s planning work, advice, and
assistance in execution help shape future client conduct. [4]

C. Practice setting

A lawyer’s practice setting affects the law governing that lawyer in a variety of ways. Essentially,
lawyers in different practice settings have different lawyer-client relationships. The differences
on those lawyer-client relationships drive a variety of adjustments in the law governing lawyers.
Aside from the private law firm representing a natural person as a client in civil matters,
lawyers practice as, for example, prosecuting attorneys, other government lawyers, criminal defense
lawyers including public defenders, and in-house and external corporate counsel. Some practice
settings trigger the application of practice-setting-specific rules; others create adjustments by
implication of attributes of the lawyer-client relationship. [5-6] :

1. Prosecutors [5]

2. Other government lawyers [5]

3. Criminal defense [5]

4. Corporate or other organization counsel [6]
5. Legal aid [6]

CHAPTER 2

REGULATION OF THE LEGAL PROFESSION

The institutional framework within which lawyers and the law of lawyering exist has a significant effect
on the interpretation of the law of lawyering.

I. ORGANIZATION OF THE BAR

The legal profession has organized itself in a variety of ways. Membership in some orgaxﬁzaﬁons is
voluntary, whereas membership in others is required of those who wish to practice law in a particular
jurisdiction. See §I1I. [10-11]
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CAPSULE SUMMARY C-3

A. The American Bar Association

The American Bar Association (ABA) is a national, voluntary association of lawyers. [10]

B. Alternative national bar associations

National organizations of lawyers have been established, in some instances, to express alternative
views from those held by the ABA. [10]

C. State bar associations

The ABA does not license lawyers to practice law. States, through their courts and sometimes
legislatures, license lawyers to practice law within the relevant jurisdiction. [10-11]

1. Voluntary state bar associations: In some states, voluntary bar associations exist that licensed
lawyers may or may not join at the individual lawyer’s discretion. [11}

2. The integrated bar: In some states, membership in the.state bar association is mandatory.
This mandatory membership establishes what is called an “integrated bar,” of which all the
lawyers licensed to practice in the state are members. [11]

II. SOURCES OF LAW GOVERNING LAWYERS

The law that governs lawyers comes from a variety of sources and exists in a variety of
forms. [11-15]

A. Ethics codes

Every state has an adopted code of ethics for lawyers that operates as a set of mandatory legal
rules governing lawyer conduct. [11]

1. ABA models and their organization: Beginning in 1908, the ABA adopted a series of three
model ethics codes that have served as models for state adoption. [11]

a.

The 1908 Canons of Ethics: The 1908 Canons of Ethics (Canons) were adopted by the
ABA but were not initially expected to be routinely enforced as rules by courts and bar
authorities. [11-12] ‘

The 1969 Model Code of Professional Responsibility: The Model Code was the ABA’s
first effort to influence the setting of mandatory, national standards for lawyer conduct.
[12] )

The 1983 Model Rules of Professional Conduct: The Model Rules was drafted in the
late 1970s and early 1980s and then adopted in 1983. Extensive amendments were adopted
in 2002. [12]

2. State-adopted codes: The states have adopted ethics codes. Although all but one of the state-
adopted codes are based on the ABA models, it is the state-adopted code, not the ABA model,
that actually controls in the particular jurisdiction. [12-13]

C
A
P
S
U
L
E
S
U
M
M
A
R
Y



