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Preface

Over the past few decades, limited liability companies (LLCs), limited partnerships
(LPs), and limited liability partnerships (LLPs), i.e., limited liability entities,
have become the preferred choice of legal entity to own property and conduct busi-
ness. LLCs in particular have become popular among business and property own-
ers. The growth and prevalence of these entities is driven by the favorable tax
treatment they can receive, the limited liability they afford their members, and
the management flexibility they provide. Limited liability entities qualify for part-
nership taxation. Consequently, partnership taxation is extremely important to
businesses and property owners, and its importance will continue to increase as
the use of limited liability entities continues to increase. This casebook covers
the taxation of the limited liability companies and partnerships from a transactional
perspective.

Partnership taxation consists of perhaps the most complicated regulatory rules
in tax law, and it presents some of tax law’s most challenging conceptual problems.
In addition to understanding tax rules, however, a partnership tax practitioner must
understand general business, accounting, and legal concepts. For example, to
understand tax rules governing the allocation of partnership liabilities, a person
must understand state law governing limited liability in entities, subrogation,
indemnification, and contractual tools used to shift liability. The complicated
allocation rules, which are the heart of partnership taxation, also require a general
understanding of basic accounting concepts. As needed, the materials in this book
provide general background information about each of those topics. By learning
those concepts out of class, students should be able to incorporate them into the
class discussion of the relevant tax concepts.

The commentary cites to statutes, cases, regulations, rulings, secondary author-
ities, and other materials. Generally, chapters include, in whole or in part, all of
the cited cases, rulings, and other relevant primary source materials, other than the
Internal Revenue Code and Income Tax Regulations, which often are the most
critical part of partnership taxation. Students therefore must find the cited statutes
and regulations in other sources, such as published versions of selected tax statutes
and income tax regulations. They can refer to cited secondary sources to obtain
deeper understanding of concepts.

This book adopts a transactional-tax-practice focus. It provides treatise-like
descriptions of concepts with extensive footnotes to primary source materials.
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Using treatises is a fundamental part of legal practice.' Treatises explain concepts,
but more importantly, they lead to primary source materials. Students should use
the commentary in the chapters to gain some background and general
understanding of concepts, but they should use the cited materials to analyze pro-
blems. Along those lines, the book provides relevant background and contextual
explanations of business, accounting, and legal concepts that are essential to
understanding and practicing partnership taxation. By gaining an understanding
of those non-tax concepts, students can prepare to handle the challenges of applying
tax law to real-life situations. The book can be used in conjunction with the part-
nership tax client file that accompanies the book. The client file presents a typical
fact pattern of a business operating as a tax partnership. The client file includes the
tax partnership’s governing documents and financial information. It also includes
several memoranda that correspond with the chapters in the book. The memoranda
present questions addressed to a hypothetical law-firm associate from a hypothetical
senior tax partner, which reflect the type of questions that practitioners often face
when advising clients. The questions require students to understand the fact
pattern, become familiar with the entity documents, work with the financial infor-
mation, and learn and apply the law. Thus, the book and accompanying client file
provide the opportunity to adopt the client-file method of studying partnership
taxation.” Because this book presents materials in a practice-focused manner, it
will help bridge the gap between law school and practice for students, and it
will help them become familiar with products they will use in practice. Conse-
quently, some adopters of this book will choose to teach from it alone and will
not adopt the accompanying client file.

Business taxation casebooks and courses often follow the life cycle of a business
from formation to dissolution. This book deviates from that practice for a number
of reasons. First, many of the issues that arise on formation of a tax partnership
often require knowing other concepts, such as how to allocate tax-partnership lia-
bilities and navigate the disguised-sale rules. Thus, starting with formation is often
impractical. Second, clients often contact tax advisors after a business has been
formed and has operated for some time. The advisor is thrust into the ongoing
business and must become familiar with that business and provide tax advice in
that context. By focusing on operations to start with, the book thus lays the ground-
work for studying other more complex topics and provides some semblance of real-
world orientation.

1. See MARK HERRMANN, THE CURMUDGEON’S GUIDE TO PracTicING LAw (ABA Section of
Litigation 2006) (“If you are looking for a particular legal authority, you should not begin by looking
through the entire universe of cases and hope that you may find what you need. First, you should read a
secondary source (such as a chapter of a good treatise) to learn general contours of the relevant law. Next,
you should look through the descriptions of cases found in the digests. By skimming scores (or hundreds)
of case digests, you will develop a sense for this area of the law. Then, read in their entirety the cases that
appear to be most relevant. Only then, after you know the location, size, and shape of the haystack, are you
able to search intelligently for the needle.”).

2. See Bradley T. Borden, Using the Client-File Method to Teach Transactional Law, 17 CHAPMAN L.
Rev. 101 (2013).
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Chapter 1 serves as an orientation to the practice of transactional tax law and
provides an overview of basic income tax concepts. Because the book is geared
toward transactional practice and advising clients with respect to various transac-
tions, students must have some knowledge of the rules that govern tax practice.
Chapter 1 provides the opportunity to review or obtain that knowledge. Students
generally study partnership taxation after taking an entry-level tax course, but often
they forget basic income tax concepts that are important to the study of partnership
taxation. Chapter 1 provides a review of basic concepts that students can use to
refresh their understanding of relevant income tax concepts.

Part I of the book focuses on operations and formation of tax partnerships. It
begins with Chapter 2 on choice of entity, which provides the opportunity to study
the general tax and non-tax differences among entities such as corporations, part-
nerships, and limited liability companies. Chapter 3 then turns to the tax treatment
of tax-partnership operations. It covers the basics of partnership pass-though taxa-
tion. Because tax partnerships do not pay an entity-level tax, a special tax regime
governs the computation of tax items, such as income, gain, and loss at the tax-
partnership level and the allocation of those items to the members of the tax part-
nership. Chapter 4 introduces the general rules that govern allocations of tax items.

Part II of the book turns attention to transactions that occur between tax part-
nerships and their members. It begins in Chapter 5 with coverage of contributions
to tax partnerships. Contributions of property to tax partnerships can raise account-
ing and allocation issues that require a special set of rules. Chapter 6 presents the
rules that govern allocations following contributions or admissions of new members
to tax partnerships. Chapter 7 covers the rules governing distributions from tax
partnerships. The chapter illustrates that even though the general rules governing
distributions can be straightforward, many of the distribution rules are quite com-
plex. Many transfers to and distributions from tax partnerships occur with respect
to members’ interests in the tax partnership; others occur in exchange for consid-
eration. Chapter 8 presents the general rules that govern transfers to and from tax
partnerships for consideration. In the case of property transfers, these transactions
are known as disguised sales. Partnership tax law can treat transactions as occurring
between a tax partnership and its members even though nothing actually moves
between the tax partnership and its members. For instance, partnership tax law may
treat changes in a member’s share of tax-partnership liabilities as contributions to or
distributions from the tax partnership. Chapter 9 discusses the rules governing
allocations of tax-partnership liabilities and how they can result in deemed distri-
butions and contributions. The deemed transactions that result from changes in
shares of tax-partnership liabilities can also apply when property transfers to and
from tax partnerships, resulting in such transfers being treated as disguised sales.
Chapter 10 explains how transfers of property and changes of shares of tax-
partnership liabilities can result in disguised sales. Chapter 11 concludes Part II
with a discussion of allocations that arise with respect to property securing nonre-
course liabilities. Such property can generate tax items known as nonrecourse
deductions and minimum gain, which are not subject to the general allocation
rules. Chapter 11 describes the allocation rules that apply to those items.
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Part IIT covers transactions that change the ownership structure of tax partner-
ships through transfers of interests or business transactions. Chapter 12 discusses
transfers of tax-partnership interests, and Chapter 13 discusses mergers and
division of tax partnerships.

Note on Presentation of Cases, Rulings, and
Administrative Material

As a general matter, the cases and rulings in the primary authority sections of
chapters represent the original language of such authorities. Ellipses ( . . . ) or aster-
isks (* * *) generally appear in the place of omitted language or other material. If,
however, including such markings would unnecessarily disrupt the flow of the text,
the omitted language is not marked. For instance, some internal cross references,
citations to court filings, or other references that are not material to a ruling are
omitted and such omissions are not indicated with ellipses or asterisks. Case foot-
notes are numbered to reflect a consecutive pattern within chapters, so they do not
necessarily track with the actual footnote numbers in the cases. The citations in
commentary footnotes adopt common titles for preambles to proposed and final
regulations to help clarify what is being cited. Preambles appear in the primary
authority sections of chapters under the common titles cited in the footnotes.
The primary authority is ordered within each chapter in accordance with Bluebook
conventions.

Bradley T. Borden
January 2017
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