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Preface to the Third Edition

In this Third Edition, we have revised the Casebook to take account
of new cases, changing doctrine, and new problems facing those who
administer the federal government. We call attention here to three major
ways in which we have changed the materials.

First, we have changed, and deepened, the discussion of classical
administrative law in light of new cases that affect preexisting doctrine. A
host of recent Supreme Court cases, discussing “separation of powers”
doctrine (and underscoring the importance of Crowell v. Benson) has led
us, for example, to rework and to emphasize our “separation of powers”
materials in Chapter Two. Similarly, we have expanded our discussion of
“review of law” in Chapter Four to encompass the current debate about
the significance of the Chevron doctrine — just what it means and the
extent to which it changes prior law. We have added throughout Su-
preme Court cases that summarize existing law (particularly in the “due
process” area), that may foreshadow change, and that provoke thought
and discussion.

Second, we have modified and enhanced our discussion of substan-
tive health and safety regulation, such as the problem of regulating risk.
We have also asked how the Executive Branch can coordinate and con-
trol its many agencies when they engage in regulation of this sort, and we
point to its efforts to do so through the Office of Management and
Budget.

Third, we have changed the organization of our discussion of rule-
making and adjudication. We have placed the materials related to this
subject in an expanded Chapter Six — which begins with the constitu-
tional distinction between rulemaking and adjudication, then discusses
the relevant statutes and case law, and ends with a discussion of the
Constitution’s “due process” requirements. We have reorganized in order,
to achieve additional clarity of presentation. For example, we believe that
current “informal rulemaking” law can best be understood by considering
in order (a) the limitation of formal rulemaking stemming from Florida
East Coast, (b) the subsequent “formalization” of informal rulemaking,
(c) the current “disenchantment” with time consuming procedure, and
(d) the search for “exceptions.” Our primary objective in revising this
chapter, as in making numerous other organizational changes, is clear,
coherent presentation of the subject matter for teaching purposes.
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XXX1V Preface to the Third Edition

Our general aim in this edition, of course, remains the same as in our
two previous editions. We wish the student to understand Administrative
Law, classically conceived as involving questions of procedure and of
relations among the courts and other branches of government. We be- -
lieve, however, that such an understanding is possible only if the student
also understands the relation between such questions and substantive
regulation. Thus, we continue to use substantive regulatory examples to
enrich a basically procedural course. These examples have proved useful
in the courses that we teach, and we hope they will work for others as
well.

We gratefully acknowledge the research assistance of Norman Eisen,
Margaret Stock, Paul Smith, Derrick Watson, Richard Barrera, Jeffrey
Baskies, and Sean Colligan.

November 1991



Preface to the Second Edition

In writing this new edition, we have tried to increase the clarity of
our presentation, to deepen the discussion of certain issues, and, of
course, to update the materials throughout the book. Here, we wish to
call attention to three major changes.

First, we have reorganized certain sections in order to promote con-
ceptual clarity and pedagogical effectiveness. We have expanded and
reorganized Chapter 4 in order to focus greater attention on the general
problem of substantive judicial review of agency decisions. We explore
the traditional nature of “review of fact,” “review of law,” and “review of
discretion,” contrasting older and more recent cases in part to flag some
of the difficulties arising out of current judicial attitudes towards “re-
view.” We have also restructured the materials at the end of Chapter 7 to
emphasize some of the principal issues raised by the effort to apply hear-
ing rights to different program areas without attempting to provide a
detailed account of all the case law. Finally, we have reorganized the first
part of Chapter 9 in an effort to clarify historical and contemporary
problems of jurisdiction and remedies.

Second, we have sought to develop further materials designed to
acquaint students with the policy and institutional background of the
most important types of administrative programs. We have added discus-
sions of two additional basic types of regulation: “standard setting” (in
connection with State Farm, the “air bags” case) and “screening” (in
connection with the “Benzene” and “Cotton Dust” cases). With the addi-
tion of these examples the book contains a fairly complete typology of
regulation, which can be taught in some depth by the interested teacher.!
We have also rewritten Chapter 7 to provide a more complete account of
the social security disability program as an example of “mass justice.”?

Third, we take account of “deregulation” and, where appropriate,
raise policy problems related to the “regulatory reform” that has taken
place or has been proposed since the first edition. We have expanded, for
example, the discussion of television regulation in Chapter 5 to take
account of “deregulatory” developments.

Our general aim remains the same as in the first edition. We ask the
student both to understand administrative law and to think about its

1. The typology follows that of Breyer, Regulation and Its Reform (1982), which can be
used as a supplement.
2. See ]J. Mashaw, Bureaucratic Justice (1983).
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XXXVI Preface to the Second Edition

strengths and weaknesses in an age of regulatory reform. We have orga-
nized the book to facilitate the teaching of a traditional procedural course
in administrative law. The discussions of substantive regulation and mass
justice administration can be used to enrich that course or to survey the
field of classical regulation, depending on the teacher’s interests and em-
phasis. The problems included throughout are specifically designed to
facilitate classroom discussion and review of the principles and material
in the particular subsection preceding the problem. We have successfully
used these problems as a basis for written assignments and class presenta-
tion. Our teachers’ manual shows how we use the problems to teach our
class.

We gratefully acknowledge the research assistance of David Diebold,
Peter Menell, Jane Kaufman, Nanette Crist, Derek Jones, Elizabeth
Birnbaum, and David Price, and the secretarial assistance of Sally Mar-
shall and Marilyn Devore in the preparation of this edition.

February 1985



Preface to the First Edition

The traditional course on Administrative Law primarily concerns the
delegation of power to administrative agencies, the procedures that the
law requires them to follow, the legal requirements for obtaining judicial
review of agency decisions, and the standards applied during that review.
Critics of this course persistently and increasingly raise two important
objections:

First, isn’t such a course too abstract? Too remote from the substan-
tive essence of agency decisionmaking? Aren'’t efforts to generalize across
decisions arising out of many different agencies and substantive fields
misleading? Don’t those decisions often reflect no more than court efforts
to deal with distasteful agency action on a case-by-case basis, perhaps
masked by appeals to procedural principle? In a word, is it possible to
understand these court decisions without understanding the substantive
work of the agency?

Second, doesn’t concentration on appellate court decisions mislead
the student about what agencies do? The impact of judicial decisions on
agency work may often be slight; and court review may constitute only a
small part of the work of the lawyers who practice before the agency.
Should future lawyers not be given a broader understanding of the many
other factors that affect the impact that agency action has upon the
world?!

This casebook represents an effort to preserve the essential virtues of
the traditional course while adapting it to meet these objections. The
materials are organized along traditional procedural lines, as updated to
reflect the vast change that has overtaken this body of law in recent years.
At the same time the book uses notes and problems systematically to
survey regulation, as broadly conceived to deal not only with prices and
entry, but also with health, safety, and the environment. It shows the
interaction between substance and procedure; and (particularly in Chap-
ter 8) it describes some of the bureaucratic and political factors at work.

Thus, this casebook might be used in two different ways. The
teacher who wishes to emphasize the “administrative process” rather
than “administrative procedure” might use this book to do so. It will
introduce the future practitioner to the substance of much regulation, its
interplay with procedural rules, the agency seen as a bureaucratic institu-

1. See R. Rabin, Perspectives on the Administrative Process 7-14 (1978).
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XXXviii Preface to the First Edition

tion, and the basic steps for obtaining court review. The teacher of the
traditional course might teach that course from this book as well, using
the substantive notes and comments as supplementary aids.

We recommend that those emphasizing the substantive regulatory
aspects of the book in their courses refer to the Teachers Manual, which
is based on our teaching notes. The book’s cases, questions, and prob-
lems are deliberately organized to elicit in class discussion the points and
issues that the Manual contains.

The book provides sufficient material for a four-hour course. Those
wishing to teach a three-hour course are advised to forgo selected sub-
stantive areas of regulation (such as utility rate regulation, food and drug
regulation, FTC regulation of false advertising) or procedural topics
(such as application of due process, privacy jurisdiction, Freedom of
Information Act) or a combination thereof.

We wish to acknowledge the great debt we owe our predecessors, and
we mention specifically Professors Clark Byse, Kenneth Culp Davis, Wal-
ter Gellhorn, and Louis Jaffe. Our work is obviously based upon their
achievement. We particularly acknowledge our debt to Louis Jaffe, who,
in mastering the intellectual problems of judicial review, laid the founda-
tion on which we erect our own view of administrative law. We also
acknowledge our use of the work of many others too numerous to men-
tion, though we wish to point out that the discussion of the Federal Trade
Commission in Chapter 8 draws upon that in G. Robinson &
E. Gellhorn, The Administrative Process (1974), though we put that dis-
cussion to somewhat different use.

We have dealt with the perennial problem of footnoting in casebooks
as follows: All footnotes in a chapter are numbered consecutively from its
beginning to its end. Thus footnotes belonging to cases within the chap-
ter will not bear their original footnote numbers. The footnotes attached
to cases are those written by the court unless the note itself specifically
indicates that it was written by the editors.

We gratefully acknowledge the research assistance of Linda Agerter,
Dee Carlson, Kenneth Kettering, Kenneth Kleinman, Diane Millman,
Joseph Post, Richard Rose, Cass Sunstein, Victor Thuronyi, Jeffrey
Wohl, and Michael Young. Alan Morrison and Robert Pitovsky were
generous in providing helpful comment and criticism. The unstinting
work of our secretaries, Sue Campbell, Astrid Dodds, Cindy Dodge,
Sarah Johnson, Karen Lee, Gayle McKeen, Angela O’'Neill, and Shane
Snowdon, was indispensable and very much appreciated.

April 1979



Acknowledgments

We wish to express our appreciation to the following authors, period-
icals, and publishers for their permission to reproduce in this or earlier
editions material from their publications:

Anthony, Toward Simplicity and Rationality in Comparative Broad-
cast Licensing Proceedings, 24 Stanford Law Review 1, 64-65, copyright
1971 by the Board of Trustees of the Leland Stanford Junior University.
Reprinted with permission.

Breyer & MacAvoy, Energy Regulation by the Federal Power Com-
mission (Studies in the Regulation of Economic Activity), Brookings In-
stitution, 1974, pp. 66-68. Reprinted with permission.

Cox, Fellmeth & Scholz, “The Nader Report” on the Federal Trade
Commission, copyright © 1969 by E. F. Cox, Robert C. Fellmeth, and
John E. Scholz, Richard W. Baron Publishing Co., Inc. Reproduced with
permission.

Cutler, Who Masters the Regulators?, Oct. 18, 1978, Washington
Post Corporation. Reproduced with permission.

Cutler & Johnson, Regulation and Political Process. Reprinted by
permission of The Yale Law Journal Company and Fred B. Rothman &
Company from The Yale Law Journal, Vol. 84, pp. 1409, 1413-1417.

Davis, K., Administrative Law Treatise, Vol. I, pp. 52-58. Copyright
© 1978 by Kenneth Culp Davis. Reprinted with permission.

Fellmeth, The Interstate Commerce Omissions (Ralph Nader’s
Study Group Report), copyright © 1970 by the Center for the Study of
Responsive Law. All rights reserved. Reprinted by permission of Viking
Penguin Inc.

Friedman, What Price Guideposts?, in Guidelines, Informal Con-
trols, and the Marketplace, Shultz and Aliber, eds., pp. 18-24 (1966).
University of Chicago Press. Reprinted with permission.

Gellhorn, Adverse Publicity by Administrative Agencies, 83 Harvard
Law Review 1380, 1388-1390, 1408-1410 (1973). Copyright © 1973 by the
Harvard Law Review Association. Reprinted with permission.

Harvard Center for Criminal Justice, Judicial Intervention in Prison
Discipline. Reprinted by special permission of the Journal of Criminal
Law, Criminology & Police Science, copyright © 1972 by Northwestern
University School of Law, Vol. 63, No. 2.

Jatfe, The Independent Agency. Reprinted by permission of The

XXX1X



xl Acknowledgments

Yale Law Journal Company and Fred B. Rothman & Company from The
Yale Law Journal, Vol. 65, p. 1068.

Jaffe & Henderson, Judicial Review and the Rule of Law: Historical
Origins, 72 Law Quarterly Review 345, 359-361. Reprinted with the per-
mission of the publisher.

Jagger & Richards, You Can’t Always Get What You Want, copy-
right © 1969 by Abkco Music, Inc. All rights reserved. Reprinted with
permission.

Kahn, A., The Economics of Regulation, Vol. I, pp. 167-174. Copy-
right © 1970 by John Wiley & Sons, Inc. Reprinted with the permission of
the publisher. ,

Morrison, Should the President Control the Regulators?, Nov. 2,
1978, Washington Post Corporation. Reproduced with permission.

Noll, Regulation After Reagan, Regulation, Vol. 12, No. 3, pp. 13-20
(1988). Reprinted with the permission of the American Enterprise Insti-
tute for Public Policy Research, Washington, D.C.

Note, Open Meeting Statutes: The Press Fights for the “Right to
Know,” 75 Harvard Law Review 1199, 1200-1203 (1962). Reprinted with
permission.

Plager, Agency Diplomacy, 4 Administrative Law Journal 1, 6-10
(1990). Reprinted with permission.

Posner, R., The Behavior of Administrative Agencies, 1 Journal of
Legal Studies 305, 328 (1972), University of Chicago Law School. Re-
printed with permission.

Posner, R., The Federal Trade Commission, 37 University of Chi-
cago Law Review 47, 82-89. Copyright © 1969, The University of Chi-
cago. Reprinted with permission.

Ribicoff, Congressional Oversight and Regulatory Reform, 28 Ad-
ministrative Law Review 415, published by the Section of Administrative
Law, American Bar Association. Reprinted with permission.

Scalia, Judicial Deference to Administrative Interpretations of Law,
1989 Duke L.]J. 516. Reprinted with permission.

Scherer, Industrial Market Structure and Economic Performance,
pp. 343-344, The Rand Corporation. Reprinted with permission.

Sloat, R., Comment, Government in the Sunshine Act: The Danger
of Overexposure, 14 Harvard Journal on Legislation 620 (1977). Re-
printed with permission.

Stigler, Private Vice and Public Virtue, 4 Journal of Law and Eco-
nomics 1, 5-6 (1961), University of Chicago Law School. Reprinted with
permission.

Telser, Some Aspects of the Economics of Advertising, Journal of
Business (1960), pp. 166, 169-170. Reprinted with the permission of The
University of Chicago Press.

The Iceberg’s Tip, Regulation, Vol. 12, No. 3, p. 12 (1988). Re-



Acknowledgments xli

printed with permission of the American Enterprise Institute for Public
Policy Research, Washington, D.C.

Thompson, M., Advertising and the FTC: The Role of Information
in a Free Enterprise Economy. Copyright © 1974 by the Antitrust Law &
Economics Review, Inc., P.O. Box 6134, Washington, D.C. Reprinted
from Vol. 6, No. 4 (1973), by permission.

Wilson, J., The Dead Hand of Regulation. Reprinted with the per-
mission of the author from The Public Interest, No. 25 (Fall 1971), pp.
39-58. Copyright © by National Affairs, Inc.



Summary of Contents

Table of Contents

Preface to the Third Edition
Preface to the Second Edition
Preface to the First Edition
Acknowledgments

1. Introduction

A.
B.
C.

The Book’s Content and Organization
Administrative Law
Regulation

2. The Uneasy Constitutional Position of the
Administrative Agency

A

mOOw

Introductory Note on Separation of Powers
Principles

The Agency’s Power to Legislate

The Agency’s Power to Adjudicate

The Nondelegation Doctrine

The “Independence” of the Administrative
Agencies

3. The Problem of Administrative Discretion

SOm»

The Concentration of Unchecked Power
Criticisms of the Regulatory Process
Alternative Remedies for Regulatory “Failure”
The Role of the Courts in Controlling
Administrative Action — A Transitional Note

xi
XXX111
XXXV
XXXVil
XXXIX

VS }

33

33
35
41
66

91

139
139
141
174

194

Vil



viii

Summary of Contents

4. The Scope of Judicial Review —
Questions of Fact and Law

A.

B
C.
D

Review of Questions of Fact

The “Constitutional Fact” Doctrine: The
Example of Ratemaking

Review of Questions of Law

Direct Judicial Control of Administrative
Discretion

5. “Common Law” Requirements: Clarity,
Consistency, “Fairness”

W = U 0 w o>

Does the Constitution Require Agencies to
Make Rules?

Requiring Consistent Explanation: The Chenery
Litigation

Consistent Adjudication, the FCC, and Public
Interest Allocation

Consistency in Applying Regulations: “An
Agency Must Follow Its Own Rules”
Requiring Consistency to Safeguard
Expectations—Problems of Retroactivity
Estoppel and Res Judicata

6. Procedural Requirements in Agency
Decisionmaking: Rulemaking and

Adjudication

A. Rulemaking and Adjudication: The
Constitutional Distinction

B. The Procedural Requirements of the APA and
the Interplay Between Rulemaking and
Adjudication

C. The Scope of the Right to Decision on the
Record

D. The Interaction of Procedure and Substance:
Airline Rate Regulation

E. Due Process Hearing Rights and the “New

Property”

197
198

435
276

319

395

396
411
429
474

494
506

523

524

534
649
685

708



