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THE ROLE OF NATIONAL HUMAN RIGHTS
INSTITUTIONS AT THE INTERNATIONAL
AND REGIONAL LEVELS

National Human Rights Institutions (NHRIs), defined by the UN as bodies
established to promote and protect human rights, have increased in number
since the General Assembly adopted principles governing their effectiveness in
1993. The UN and others have encouraged states to set up such institutions as
an indication of their commitment to human rights, and now over 20 such insti-
tutions exist in Africa and many more will follow. These institutions have taken
various forms including ombudsmen, commissions, or a combination of the
two. They differ in terms of how they are established; some by constitution,
some by legislation and some by decree. These NHRIs have varying functions,
usually both promotional and protective, such as giving advice to government,
parliament, and others, making recommendations on compliance with human
rights standards, awareness raising, and analysis of law and policy. Despite the
considerable variations in the method of their creation, powers and composi-
tion, most of these institutions have chosen or indeed been mandated, to become
involved in international and regional fora. This book examines these institu-
tions in the African region, the way in which they use the international and
regional fora, the effectiveness of their contributions and how they are able to
participate.
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1

The Role of National Human Rights
Institutions at the International and
Regional Levels

INTRODUCTION

ATIONAL HUMAN RIGHTS Institutions (NHRIs), namely those
defined by the UN as ‘a body which is established by a government
under the constitution, or by law or decree, the functions of which are
specifically defined in terms of the promotion and protection of human rights,’!
have increased in number since the UN General Assembly adopted principles
governing their effectiveness in 1993.2 The UN and others have encouraged
states to set up such institutions as an indication of their commitment to human
rights and now over twenty such institutions exist in Africa* and where none

I United Nations, National Human Rights Institutions. A Handbook on the Establishment and
Strengthening of National Institutions for the Promotion and Protection of Human Rights,
Professional Training Series No 4, 1995, at para 39.

2 Principles Relating to the Status and Functioning of National Institutions for the Protection and
Promotion of Human Rights (The Paris Principles), Resolution 1992/54, endorsed by UN General
Assembly Resolution 48/134, 20 December 1993, Annex.

¥ These include Algeria’s Commission Nationale des Droits de 'Homme, Commission Béninoise
des Droits de P'Homme, Burkina Faso Commission Nationale des Droits de 'Homme, Haut
Commissariat aux droits de 'homme ¢t a la bonne gouvernance of Central African Republic,
Cameroon National Commission on Human Rights and Freedoms, Chad’s Commission Nationale
des Droits de 'Homme, Democratic Republic of Congo’s Observatoire Nationale des Droits de
I'Homme, Egypt’s National Council for Human Rights, Gabon’s National Human Rights
Commission, Ghana’s Commission on Human Rights and Administrative Justice, Kenya Human
Rights Commission, Madagascar National Human Rights Commission, Malawi Human Rights
Commission, Mauritania’s Commissariat des Droits de 'Homme a la Lutte contre la Pauvreté et la
Insertion, Mauritius Commission Nationale des Droits de P'Homme, Morocco Consceil Consultatif
des Droits de P'Homme, Namibia Office of the Ombudsman, Niger Commission Nartionale Des
Droits de P'Homme ¢t des Libertés Fondamentales, Nigerian Human Rights Commission,
Commission Rwandaise des Droits de 'Homme, Comité Sénégalaise des Droits de 'Homme, South
African Human Rights Commission, Tanzanian Commission for Human Rights and Good
Governance, Togo Commission Nationale des Droits de 'Homme, Tunisia Higher Committee on
Human Rights and Fundamental Freedoms, Uganda Human Rights Commission, Zambian
Permanent Human Rights Commission. See carlier discussion on some of these: Human Rights
Watch, Protectors or Pretenders? Government Human Rights Commissions in Africa (New York,
Human Rights Watch, 2001).
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exist, those states across the African continent and the world have recently cho-
sen to* or are considering doing so.’

These institutions have taken various forms including ombudsmen, commis-
sions, or a combination of the two.® They differ in terms of how they are estab-
lished, some by constitution,” some by legislation® and some by decree.”
Appointment of their members, some of whom are the sole Commissioner as in
Ghana,'” others who form a team of over ten, on full and part time bases, can
be done by the legislature,'! the government,'? or a combination of the two.
These NHRIs have varying functions, usually both promotional and protective,
such as giving advice to government, parliament, and others, making recom-
mendations on compliance with human rights standards, awareness raising, and
analysis of law and policy. Some, such as the Ghanaian Commission on Human
Rights and Administrative Justice have the power to examine complaints,'?
some can undertake visits to places of detention. '

Despite these considerable variations in the method of their creation, powers
and composition, most of these institutions have chosen or indeed been man-
dated, to become involved in international and regional forums. There has been
very little attention in literature to the way in which NHRIs use these forums, the
effectiveness of their contributions and how they are able to participate. This
book seeks to fill the gap. By looking at the African region, the book aims to
analyse what role African NHRIs play at the international and regional levels.

Studies on African NHRIs indicate various concerns with their operation. For
example, the important Human Rights Watch report in 2001, Protectors or

* Eg in Angola, Sudan and Liberia, see Commission on Human Righes, Effective Functioning of
Human Rights Mechanisms: National Institutions and Regional Arrangements, Report of the
Secretary-General, E/CN.4/2006/101, 24 January 2006, paras 35, 36 and 40.

S Eg Zimbabwe is considering establishing a national human rights institution, sce¢ ‘Human
Rights Body Gets Nod' The Sunday Mail, 26 March 2006, heep://www.sundaymail.co.zw/
inside.aspx?sectid=365& cat=12.; in the Federation of Comoros, a bill concerning the creation of a
Commission Nationale des Droits de 'Homme is being discussed by the National Assembly. For
examples in other states see also: United Nations Office of the High Commissioner for Human
Rights (OHCHR), Africa Region, Quarterly Reports of Field Offices, March 2003, at 25.

¢ Eg, Ghana’s Commission on Human Rights and Administrative Justice (CHRA]) fused a
Human Rights Commission, an Ombudsman and an Anti-Corruption Agency, Commission on
Human Rights and Administrative Justice Act 1993, Act 456 of 6 July 1993.

7 Eg South African Human Rights Commission, firstly by the interim Constitution of 1993, then
consolidated in the final Constitution of 1997, s 184.

8 Eg Ghana’s Commission on Human Rights and Administrative Justice, Commission on
Human Rights and Administrative Justice Act 1993, Act 456 of 6 July 1993; Nigeria’s National
Commission on Human Rights, Human Rights Commission Act 1995.

? Eg the Nigerian National Human Rights Commission, Human Rights Commission Act 1995.

10 Supported by two deputy Commissioners.

' As in the case of the Kenya Human Rights Commission, Kenya National Commission on
Human Rights Act 2002, s 4(1) which provides that nine Commissioners are to be nominated by the
National Assembly and then appointed by the President. The Chair of the Commission is appointed
from among the Commissioners.

12 Eg the members of the Mauritanian Commissariat aux Droits de 'Homme a la lutte contre la
Pauvrete et a lnsertion, deceree of 2 July 1998, Arts 4 and 7.

'3 As does, for example, the Nigerian Narional Human Rights Commission,

% Eg Uganda Human Rights Commission, Nigerian Human Rights Commission.
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Pretenders?'S considered a number of institutions on the continent and con-
cluded that although ar that stage they are,

a mixed bag. Given the needs of their societies, to date the performance of most has
been disappointing. . . . Unfortunately, even where human rights commissions in
Africa function reasonably well, they have their limitations. . . . It is noticeable, in fact,
how the national commissions in Cameroon, Chad and Togo, among others, have
become less outspoken over the years due to government pressures and how the com-
missions in Benin and Senegal, for example, have been less active than might have been
expected given the generally positive political climates in which they are able to oper-
ate. By contrast, certain other commissions have achieved a relatively strong record of
inactivity in much less favourable political conditions.'¢

There are various reasons why a government may choose to establish an
NHRI in its country. It may be part of wider constitutional change, as in South
Africa; it may be an indication of the government’s commitment to human
rights, as in Ghana, Malawi and Senegal,'” or as a defence to criticisms over its
human rights record, as was the case in Nigeria'® and more recently in
Zimbabwe.'” The possibility of external funding for such bodies, from the
(United Nations Development Programme (UNDP)2? or other donors,?! may
also be an incentive.

The thrust of the approach of the UN, its agencies, particularly the UNDP,
the African Commission on Human and Peoples’ Rights and others has been
that NHRIs are a good thing that should be encouraged, thereby advocating the
establishment of NHRIs in countries where none exist and being prepared to

15 Aboven 3.

16 Ibid, at 4-5. Similarly, sec ] Matshckga, ‘Toothless Bulldogs? The Human Rights
Commissions of Uganda and South Africa: A Comparative Study of their Independence’ (2002) 2(1)
African Human Rights Law Journal 68-91; A Makubuya, ‘Breaking the Silence: A Review of the
Maiden Report of the Uganda Human Rights Commission’ (1999) 5 East African Journal of Peace
and Human Rights 213; ] Hatchard, *A New Breed of Institution: The Development of Human
Rights Commissions in Commonwealth Africa with particular Reference to the Uganda Human
Rights Commission® (1999) Comparative and International Law Journal of South Africa 28; OC
Okafor and SC Agbakwa, ‘On Legalism, Popular Agency and “Voices of Suffering”™: The Nigerian
National Human Rights Commission in Context’ (2002) 24 Human Rights Quarterly 662720,

' Human Rights Wartch, above n 3, at 29.

5 AMO Obe, “Working with Nartional Human Rights Commissions. The Experience of Nigeria®
www.scu.edu.tw/hr/research_imgs/Ayo.pdf.

19 See above, n.5 .

20 “Supporting national human rights institutions has been one of UNDP’s priorities in a number
of countries, most often countries with challenging political environments. UNDP's support to
national human rights institutions can be clustered under two phases: (1) the pre-establishment
phase; and (2) the consolidation phase’, Statement of United Nations Development Programme
(UNDP) to 61st Session of the UN Commission on Human Rights. Sce discussion of UNDP role in
Human Rights Watch, above n 3, at 77-78.

21 “International donor pressure and financial support for human rights commissions has been
the impetus for African governments to create human rights commissions, in part to reassure donors
of their commitment to human rights. For example, both the Kenyan and Zambian human rights
commissions were created shortly before donor meetings to discuss renewal of aid conditioned on
human rights and cconomic reforms. International funding is increasingly available to governments
who announce their intention to create a human rights commission,” ibid, at 76.
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support those already functioning even if they have dubious credentials.?? This
has not been matched by any systematic consideration of whether it may be
appropriate to have an NHRI in that particular jurisdiction, or a detailed analy-
sis of the effectiveness of many of these institutions.

What consideration is undertaken of these issues centres around compliance
with the Paris Principles. The 1993 Paris Principles provide for competence and
responsibilities of such institutions, including that they have ‘as broad a man-
date as possible’ and detailing a number of responsibilities from giving advice to
government, parliament and others, examining legislation and administrative
measures for their compliance with human rights standards, considering viola-
tions, preparing reports on human rights matters, reacting to events, teaching
and research and publicising forms of discrimination. They contain a number of
provisions outlining what NHRIs could do at the international level, such as
encouraging states to ratify relevant treaties, contributing to reporting proce-
dures and co-operating with international and regional bodies. The Principles
also suggest ways in which the state can guarantee the independence of the
NHRI, from ensuring that the appointment of its members reflects a variety of
representation of different sectors of society, that it has funding to enable it to
operate effectively and independently and that there is some stable mandate in
their appointment. Methods of how an NHRI should operate include that it
freely considers issues that fall within its competence; is able to hear individuals
and obtain necessary documents; makes public statements, through the media if
necessary; meets regularly, and establishes working groups and consults with
others, particularly with NGOs. For those NHRIs which have ‘quasi-
jurisdictional competence,’-namely the ability to hear complaints of
violations—the Principles state that such NHRIs could include powers to come
to amicable settlements, inform the parties of their rights, hear the complaint or
transfer it to another authority and make recommendations to relevant bodies.

These Principles have been taken as the benchmark against which NHRIs
have been assessed. They are referred to at the national, regional and inter-
national levels as the standards to which governments should adhere when con-
sidering the establishment of such bodies, and are central to discussions at the
international and regional levels concerning the role that NHRIs play there.

Despite this, they are a crude instrument in assessing the effectiveness of
NHRIs. Research has shown that many factors impact on whether an NHRI can
operate effectively and have a positive impact in promoting and protecting
human rights.>* These include not only factors dealt with by the Paris Principles
such as the conditions under which it is created, namely how its members are

22 CUNDP has given funding to some of the least eredible human rights commissions on the
African continent, and is not providing support to all of the strong or promising human rights com-
missions in Africa,’ ibid, at 78.

23S Livingstone and R Murray, Evaluating the Effectiveness of National Human Rights
Institutions: The Northern Ireland Human Rights Commission and Comparisons with South
Africa, 2005, on file with author,
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appointed, whether it is established by legislature or constitution, who is chosen
to sit on the NHRI, but takes into account how the institution performs. Does
it have a strategy? Does it use its money and powers effectively and to their full
extent? Does it have an appropriate media and communication strategy and a
coherent organisation and managerial structure? Furthermore, it is also neces-
sary to examine the effectiveness of an NHRI in light of how it is perceived by
others, whether that is government, the legislative, civil society, media, or the
wider public. It is a combination of all these factors which renders an NHRI
effective.2* While some of these are in the control of government, others, par-
ticularly if they do in fact operate separately from government influence, will be
dependent on the NHRI itself. As will be seen in chapter 6, whether one holds a
government or an NHRI itself accountable for the NHRI’s activities should, ide-
ally, depend on what particular aspect of the NHRI is being considered. Yet, the
model adopted by the UN and regional bodies is not to probe that closely into
how an NHRI operates, but simply to take the Paris Principles as the checklist
against which they should be assessed and the extent of their participation in
international and regional forums determined.

INDEPENDENCE

In order to be an effective watchdog on government it is argued that NHRIs
must be independent from government. The Paris Principles have a specific sec-
tion on ‘composition and guarantees of independence and pluralism’ which
includes:

The national institution shall have an infrastructure which is suited to the smooth con-
duct of its activities, in particular adequate funding. The purpose of this funding
should be to enable it to have its own staff and premises, in order to be independent
of the Government and not be subject to financial control which might affect its inde-
pendence. In order to ensure a stable mandate for the members of the national insti-
tution, without which there can be no real independence, their appointment shall be
effected by an official act which shall establish the specific duration of the mandate.
This mandare may be renewable, provided that the pluralism of the institution’s mem-
bership is ensured.?

The very nature of an NHRI, however, is that its establishment at the very least
requires government commitment and involvement. NHRIs obtain their very
influence by the fact that, unlike NGOs, they are official bodies that have a con-
stitutional or statutory status but which, at the same time, are able to operate
separately from government. The notion of independence is a difficult one to
define. Dictionary definitions suggest ‘freedom from the influence or control of
others,” namely not depending on another for financial support. While the Paris

= 1bid.

-5 Paris Principles, paras B(2) and (3).
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Principles capture certain elements of this, they do not reflect the subtleties of
the relationship that an NHRI should have with government. Indeed, it is cru-
cial if the NHRI is to have any impact that it operates on an inside track with
government and is respected by it and brought into its trust.?® NHRIs are
different from NGOs because they are presumed to occupy some semi-official
position. On the other hand, an NHRI is presumed to be the watchdog of gov-
ernment and in order to do so, must not be in the pocket of government; it must
ideally have integrity to step back and make decisions alone which may conflict
with the views of government:

While the aim of the Paris Principles is to ensure as much autonomy from government,
particularly the executive, in practice most commissions find it difficult to maintain
such a distance. This is, in a way, both a strength and a weakness. By being close to or
a part of government, a commission may lend legitimacy to the notion of human
rights, whether or not this accords with the state’s intention. Even in the most repres-
sive regimes, the establishment of an official state body devoted to human rights may,
on occasion, create an official space for a human rights discourse and may foster
greater, even if limited, activism and awareness. . . . And if a state sponsored national
human rights commission issues a hard-hitting statement or document, so officially
acknowledging that a particular problem exists or abuse has taken place, it can be
much more difficult for a government to dismiss than, say a similar statements or
report issued by a local or international NGO.?”

How NHRIs themselves tread this difficult line and for what they should be
accountable has not been fully explored by the UN or African bodies.

Independence in terms of the Paris Principles is usually equated with inde-
pendence from government. But it is clear that to be effective an NHRI should
also be able to co-operate without succumbing to pressure from other actors,
whether that be NGOs, parliamentarians or other statutory agencies, for exam-
ple. But this is an issue that is not applied by the UN and regional bodies when
examining an NHRI’s independence. Furthermore, it is also essential that
NHRIs work closely with all these other actors in order to have any impact on
human rights in their society. As it is inevitably linked to government, the NHRI
can be viewed with suspicion by civil society and others. As Human Rights
Watch note:

The proliferation of national human rights commissions, with many established in
repressive states, poses something of a dilemma for human rights activists who are
more accustomed to challenging the state on rights issues than collaborating with it.
For them and others, the question to be considered is: are such state-sponsored human
rights bodies to be regarded with suspicion and distrust or should their development
be encouraged and supported?.2®

26 Livingstone and Murray, above n 23.
*7 Human Rights Watch, above n 3, at 3.
28 Ibid, at 1.
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As this book will discuss, the notion of independence is cited as central to the
effectiveness of an NHRI and therefore the extent to which it should be able to
participate at the level of the UN and regionally, and yet it is not an issue that
has been discussed in great detail. The ways in which the UN and regional bod-
ies have approached this concept of independence is therefore not particularly
satisfactory. In part because NHRIsare relatively new institutions, and in part
because the issue of independence is not satisfactorily resolved at the national
level, this tension has been played out at the international and regional levels.
This becomes apparent in a number of ways such as where NHRIs have sat in
meetings?” and what their role is perceived to be-are they part of state appara-
tus and thus assessed along with state commitments or are they part of the
supervisory mechanisms to keep a check on government compliance with inter-
national obligations?3°

THE SCOPE OF THIS STUDY

Although there has been considerable research done on NHRIs,*! less has
looked at either specific institutions,*? or specific parts of an NHRI’s mandare.
Despite the very similar roles that these institutions play, and powers they
possess, and although various seminars and workshops have brought NHRIs
and others together to discuss examples of best practice,?? there has been little
critical analysis of the effectiveness of such bodies in respect of any of these par-
ticular functions.

The Paris Principles advocate that NHRIs should have ‘as broad a mandate
as possible.” Within this, considerable attention is paid by the Paris Principles to
the international role that NHRIs can play. Thus, they advocate that among the
responsibilities an NHRI should have, it should:

(b) promote and ensure the harmonization of national legislation regulations
and practices with the international human rights instruments to which the
State is a party, and their effective implementation;

2 See, eg ] Black, *Regulatory Conversations’ (2002) 29(1) Journal of Law and Society 163-96.

W See chs 2 and 6 below.

U Eg Commonwealth Secrctariat, National Human Rights Institutions. Best Practice (London,
Commonwealth Secretariat, 2001); K Hossain, L Besselink, H Selaisse and E Volker (eds), National
Human Rights Commissions and Ombudsman Offices: National Experiences Throughout the
World (Dordrecht, Kluwer Law  International, 2001); Human Rights Wartch, above n 3;
International Council on Human Rights Policy, Performance and Legitimacy: National Human
Rights Institutions (Geneva, ICHRP, 2000); International Council on Human Rights Policy,
Assessing the Effectiveness of National Human Rights Institutions (Geneva, International Council
on Human Rights Policy, Office of the UN High Commissioner for Human Rights, 2005);
Livingstone and Murray, above n 23; S Livingstone and R Murray, ‘The Effectiveness of National
Human Rights Institutions’ in § Halliday and P Schmidt (eds), Human Rights Brought Home: Socio
Legaul Perspectives on Human Rights in the National Context (Oxford, Hart Publishing, 2004)
137—64; LC Reif, ‘Building Democraric Institutions: The Role of National Human Rights
Institutions in Good Governance and Human Righes Protection, (2000) 13 Harvard Human Rights
Journal 1-59.
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(c) encourage ratification of the above-mentioned instruments or accession to
those instruments, and to ensure their implementation;

(d) contribute to the reports which States are required to submit to United
Nations bodies and committees, and to regional institutions, pursuant to
their treaty obligations and, where necessary, to express an opinion on the
subject, with due respect for their independence;

(e) cooperate with the United Nations and any other organization in the United
Nations system, the regional institutions and the national institutions of
other countries that are competent in the areas of the promotion and pro-
tection of human rights.?*

While clearly the focus of an NHRI is going to be what happens in the coun-
try in which it is based, most NHRIs look to the international arena and aim to
get involved, whether this is through the various UN forums, those conferences
and events organised by NHRIsthemselves at an international or regional level,
or regional human rights mechanisms, namely the UN Commission on Human
Rights, UN treaty bodies, the AU and the African Commission on Human and
Peoples’ Rights. The founding legislation and document of NHRIs vary in the
extent to which they recognise this role. For example, the Uganda Human
Rights Commission Act 1997 provides that the Commission shall ‘monitor the
Government’s compliance with international treaty and convention obligations
on human rights.”>® Other legislation has been less explicit and there has been
criticism from some quarters that an NHRI should focus on doing work at
home, rather than operating at the international level. In turn, however, NHRIs
themselves have consistently stressed the importance of the international level
for their work.

There are a number of reasons given by international bodies and by the
NHRIs themselves as to why it is important for them to operate at both inter-
national and regional levels. As indicated by the Secretary General of the UN:

2 See, eg Livingstone and Murray, above n 23; M Gomez, *Sri Lanka’s New Human Rights

Commission™ (1998) 20(2) Human Rights Quarterly 281-302; S Nfor Gwei, ‘The Cameroon
Experience in Creating and Running a National Commission for the Promotion and Protection of
Human Rights', in K Hossain ct al, Human Rights Commissions and Ombudsman Offices. National
Experiences Throughout the World (Dordrecht, Kluwer Law International, 2001) 169-86; C Idike,
‘Deflectionism or Activism? The Kenyan National Commission on Human Rights in Focus® (2004)
1(1) Essex Human Rights Review (2004) 40-53; C Norchi, ‘The National Human Rights
Commission of India as a Value-Creating Institution” in | Montgomery (ed), Human Rights:
Positive Policies in Asia and the Pacific Rim (Hollis, New Hampshire, Hollis Publishing Company,
1998); A Whiting, ‘Situating Suhakam. Human Rights Debates and Malaysia’s National Human
Rights Commission’ (2002) 39 Stanford Journal of International Law 1.

3 Eg ] Hatchard, Workshop on the Use of Public Inquiries and Formal Hearings by
Commonwealth Human Rights Commissions. Report. Organised by British Council and the
Uganda Human Rights Commission, 25-27 February 2003.

3 Paris Principles, para 3.

5 Uganda Human Rights Commission Act 1997, 2 May 1997, s 8(1)(i); Constitution of the
Republic of Uganda, Art 52(1)(h).



