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PREFACE

Employment law emerged as a potent force in the American workplace in
the 1960s with the enactment of federal anti-discrimination legislation.
Discrimination law remains today, almost 40 years later, a vibrant and impactive
body of law directly affecting the way we interact with each other on a daily basis
in the workplace.

The enactment of legislation, however, is episodic. Legislation is often born
after a short gestation period, and the glare of public scrutiny generally accom-
panies its birth. Developments in the common law, in contrast, are incremental,
slow, and persistent. They generally command little attention as the common law
tends to develop in a whisper. Few are present when they occur, and except in
rare occasions even fewer seem to notice. It is only with the perspective of time
that we can truly assess how far down the road on any one issue the common law
has traveled.

Negligence law is a creation and inhabitant of the common law. It is an
elastic concept designed to set standards of behavior in a wide variety of often
unrelated settings. Its application to the employment setting, until recently, was
generally very limited, often involving issues of workplace safety. Even then,
workers’ compensation legislation was and is generally the rule when it comes
to legal issues surrounding the safety of employees, negligence law the excep-
tion. When third parties were injured by the misdeeds of employees, respondeat
superior principles governed issues of liability. Such liability was often limited,
however, where the misdeeds were not authorized or encouraged by the
employer. A sexual assault by an employee on a customer could rarely be found
to be within the scope of the offending employee’s employment. In short, negli-
gence principles played a small part in the legal landscape of the workplace.

That began to change, however, in the 1980s. A cadre of employment law
specialists recruited to litigate discrimination cases began to challenge some
established notions of employer liability. If an employer could be held liable for
discrimination or harassment committed by its executives on vicarious liability
grounds, even where the offending actions were contrary to the employer’s poli-
cies or practices, in what other ways could employers be held responsible? Once
the topic was raised courts began to analyze anew the principles underlying the
common law of negligence and in time found them wanting. In addition,
dramatic scenes of violent encounters in the workplace grabbed public attention,
further increasing pressure to find a remedy for these and other wrongs in the
workplace. But who is to bear the risk of the violent employee—the victimized
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co-worker or customer or the employer who hired the offending employee? The
question in time answered itself for most courts. Employer liability increased,
negligence principles expanded, and the topic of negligence in the employment
setting established itself as an increasingly important and continually changing
component of employment law.

But where was an employer practitioner to turn for guidance and appli-
cable legal authority? The dearth of secondary sources made the need for this text
self-evident. Our goal in preparing this text was to provide the practitioner with
a treatment of these issues written for practitioners by practitioners. Each chapter
is written by experts, each given the editorial mandate of raising and answering
the questions likely to arise in counseling clients on these issues and, when
necessary, litigating on their behalves. The final text demonstrates that each
author has carried out his or her mandate well.

We do not deceive ourselves into believing that all questions relating to
the topic have been fully answered or even that all relevant issues have been iden-
tified. Such are the hazards of offering a text on a dynamic topic rooted in the
common law of over 50 distinct jurisdictions. We can, however, say confidently
that this text will help fill a void in the literature that needed filling and will serve
to aid the practitioner in his or her efforts to counsel and represent clients on neg-
ligence issues in the employment setting.

Alfred G. Feliu
Weyman T. Johnson



SUMMARY TABLE OF CONTENTS

PREFACE .....ooiieeiieie ettt eeesee s enane e aeessessansbasseseessasanstseteeesaanssssanesaesseesenssnns

DETAILED TABLE OF CONTENTS ....ooveiiuiiveeiosiesesssreseessssseesssssnssessssssssessssssssssas

CHAPTER 1: THE RoAD FROM NEGLIGENCE TO NEGLIGENCE IN
EMPLOYMENT ..cocooiiiiirueeresisessssssanssensssssssssssssssesassssssssssssssenssnessas

CHAPTER 2: NEGLIGENT HIRING AND RELATED CLAIMS ........ccccoooiiiiiiiniannnn.

CHAPTER 3: TERMINATION AND POST-TERMINATION
INEGLIGENCE CLAIMS ....cooviiiiiiiiiiiieeeeeeeeeeeesesieeasesensssssnssesinsnsnnsnns

CHAPTER 4: SAFE WORKPLACE ISSUES .......oiiiiiiieieeiieeeeeeeeeeeeeeeeeieeeeeeeeeeiaeeaaes

CHAPTER 5: IMPLEMENTING A COMPREHENSIVE VIOLENCE PREVENTION,
THREAT ASSESSMENT, AND CRISIS RECOVERY PROGRAM.........

CHAPTER 6: DEFENSES TO NEGLIGENCE CLAIMS ......cooiiiiiiieeiieeeceeceiienseneens
CHAPTER 7: REMEDIES FOR EMPLOYER NEGLIGENCE .........covvvevieiiiiiiiceinnnnn
CHAPTER 8: INSURANCE COVERAGE FOR EMPLOYMENT CLAIMS ..................

CHAPTER 9: LITIGATING NEGLIGENCE IN EMPLOYMENT:
A PLAINTIFF’S TACTICS...ccveeiiieiiieeieriereeeeeesesessrseseesessssssssnssneasses

TABLE OF CASES ....ccuvvvieiiiitieiiesiiueeeesesesssesassssasnsessasssssssssssssssssssesasssssessessssns

vii



IV.

I1.

. DETAILED TABLE OF CONTENTS

CHAPTER 1
THE ROAD FROM NEGLIGENCE TO NEGLIGENCE IN EMPLOYMENT

A, DO civuinisimsusnmsmmsmssmass i smmssssarass s s RS A oo G S s eSS AU ES TS nsie

A. The Employer’s Liability for Its Own Negligence.............ccooeevieicinie.
1. Negligent HiTing: «....coesmminissmsemnsos ssosamssnassmnsmessonssmsames sss sssnsesssrssssrsses
2. Negligent Training or SUPEIVISION .. .s s sssasismmniimasmsssississisions
3. Negligent Retention.........ccoeiiuiiiiieciimnieniiicieciiieiceices e s san e e
4. Actions Authorized by EMpPIOYErs .........cccooiiiiiiiiiiiiiiiiiicceeccicceene
B. The Employer’s Indirect Liability: Respondeat Superior .............cccccu..e...
1. Scope of EMplOYMENt iix cusisssssosssviis s wisessmsssssssseissivassssssmosasasseans
2. Tortious ACt Of AENL........cccerrvirvrirericnrininriesesissesreesesiesesrscrnsssessesessnes
THE BROADER APPLICATION OF NEGLIGENCE PRINCIPLES
TO THE EMPLOYMENT SETTING..:uc000ssas0ssassssssunorsonssiossesissssssssnasossossesmsassvassssass
A. Negligent Misrepresentation ... i e swssssrssssinssisasssssrssaisassssassnisisssossvss
B. Infliction of Emotional DiStress ..........cccoviiiminniiniiinncninnmmeninecseeaenes
C. Application in the Equal Employment Opportunity Setting .............c.......

CHAPTER 2
NEGLIGENT HIRING AND RELATED CLAIMS

INTRODUCTION .o 5050550 oerenennsascsssssssssssssssoss ssosmms sl sss ¥ essissias susvasssaisavbsmavssssaasss
NEGLIGENT HIRING AND RELATED CLAIMS AS DISTINCT
FROM RESPONDEAT SUPERIOR LLIABILITY ..covvuiiiiiriieeieniieeinsnseassnnenssansesessnnnemessnnns

X



1L

S<<

VIL

NEGLIGENCE IN EMPLOYMENT LAW

A. Respondeat Superior Liability ........cccoiviiiiiieiiiiniieniinicsciee s iesiaee e 27
B. Negligent Hiting and REENION .iuivuivwamsissmssiissmessismivsssissnisssonsosipsnassiasis 28
1. Negligent Hiring.....c.coooiiiiiiiinieiesinienies s esaeseessessnesessasssas 29
2. Negligent REtention........ccccvuiiruiieiirieriesitencessassreesceesasessessssesssesssaesns 31
C. Negligenat Supervision and THIMOR . .cuavenveomsmsesssensssosnassemuosevsmssssssns 32
1. Negligent SUPEIVISION v minusvessesnssasssssivssissstons sssassmhsstssmassssssmmaiis 32
2. Negligent TTAININE .....cocceeuiiiiiiriiieniiseiese e e ne e e seess s eeses 32
ASSERTING A CLAIM FOR NEGLIGENT HIRING .....cccoviimiiniiniiiiineeniiinciessesiennas 33
A. Existence of Employer’s DUty ..o 33
L. The General RIS, .comiunsitmasssmsmunssinessiimirmssmmsipsssavissmios 33
2. Special Employment Situations Resulting

in a Higher Duty of Care ........cceeviiiniiniiiiiciciiciescescce v 35
a. Landlord-Tenant and Home-Service Representatives..................... 35
D, PUblIG CAITICES - ovvconsnainissionarisis s seamsms s amissas sesvsinsss 37
c. Governmental ENtities .......ccoovuiiiiieiiniieeiie e 38
A SCHOOLS +.ciciisvsiininssnenmssrsimsscrmss cnavosvarssasasanansssnevavnsasss sesvssasessasasas 39
€. CRUTCRBS . .uvesersremsvaninisssssssrasebinssenssesrevsasssnsrasusessanodsssess suenpasasass ssasss 40
L. The First Amendment DEfeNSe: caswasrvsmasissmsmssssss v 41
B. Breachof EMPloyer's DUty c.i.ciciesie ssinmisissmemmissmmssssmsasassisessorassaises 42
1. Actual Knowledge ...ttt 43
2. Constructive Knowledge ...........ccoooiiiiiiiiiiieeee e 44
3. Duty to Perform a Reasonable Investigation...........coocoeenicnicniccncnnns 45
& ReasonableINGUITY qussassismsassssmenmymisssmsstiissgnsoivesispiass 45
b. Nature of Employment POSItion ...........ccccccooiiniiiinininiccceccae 47
c. Potential Risk of Harm .........cccooviieiiciiiiiiniicceces e 47
4. ProxXimate CRIEE s remvesmsivssvasmss s sssmsssssssiiassvssiaveas sy sisssasisivesaissss 50
INEGLIGENT RETENTION.......ceiuiiiieniesissssessssessssssssssnesnsnsssssssssssssssasssassssssessssaess 51
NEGLIGENT SUPERVISION AND TRAINING .....coovieiimerinsmmsinmsmensmsssmsssnmsssssonsiase 53

WORKERS" COMPENSATION AS A BAR TO NEGLIGENCE-BASED
EMPLOYMENT OLAINIS < ovussumsivrssninsssvsnaninss saiaiasssvassichissss s s oo 55
A. Brief Overview of Workers’ Compensation .........cc.cocceeviiriescasseesennnnens 55
B. The Preclusive Effect of Workers’ Compensation Law............cccccvvveenennn. 59
1. Bright-Line Rule........cccoooiiiiiiiiiciicis e 59
2 Fact-Baget INGRIEY .o.criuvustnniisinmme s i nynessionm s srismarusssosssins 61
3. Sexual Harassment and Assaults............ccociiniiiiiniiniinicniniiininninin, 62
AVOIDING NEGLIGENT HIRING AND RETENTION CLAIMS ......cocoenimniiniiieninninnniens 67
A DT CIVE SUEDE: fruys o rsisres sinmuinbod o ster s B VA VS S S OE EERYSkF e AN T RS 68
B. Potential Pitfalls for BmMpIOYELS cuiiossssssssssssmsnsssssssssossossssassessassqsusosassins 68
1. Statutory Limits 0n QUETIES.......c.coverreiruiiiurreeeeerisiiesiaessesiesesesseessssassas 69
2. Disability ISSUES ...c.ociiuiviimiiiiiiiiiiiiiiiiensiecirs et re s e e e sree s 69
3. Issues Concerning Investigatory PractiCes ........c.ccurieererriresnseriesennns 69
2. Psychological TestnE s vsss mssmasusssosssmsismmmmasvsrpeesssmions 69
b. Information Regarding Prior Arrests........cccccciviiinicniiniiincinieninnens 70
c. Substance Abuse Testing........cccooeeiiniiniiiiniiiieir e 71
d. Reference Checks .......ccoviiiiiiiiniicieeiesee st 71
¢. Background InVestigations: . .. sasassumvississasispesisassssossisssassassseria 72
f. Records of INVEStZAtIONS ........ccceiieiiiiiiieniceieeiee e e 72



TABLE OF CONTENTS

g. Periodic Performance Appraisals ...........ccccoennnnninninsnonenencsnnnns
C. Employer Liability for Defamation..........cccccccceiniinininnininnnnciinnn.
VIIL, 'CONCLUSIOM suisessemisisssastassaisservossesssesmumanssninsessasssresssssassts issisgemmaessvastaposnions

CHAPTER 3
TERMINATION AND POST-TERMINATION NEGLIGENCE CLAIMS

1. INTRODUCTION wicasimnsssussiesusnnesssansnpansassssnssssssasnsassassossansiniessbs sassssiaisssssnsnadoss
A. Claims Brought By Terminated Employees........c.coooiinnnininiineniecncnarenns
B. Claims Brought By Third Parties .........ccccccvcriiieiniinninniinicnicnssinnennn.
C. Policy Issues Behind Findings of Liability .......ccccccceciniiiiniiiiiiiiininnnens
1. Rules of Liability ......ccoioiiiiiiiiiiiiietiie it
2. Policy Issnes'in Finding a Duty BXists........cmasmmmsnimmissmnsossisere
II. CLAIMS AGAINST THE EMPLOYER BY A FORMER EMPLOYEE.......cccccoveiuiinnsneninnns
A. Post-Termination Negligence Claims Generally........ccc.coouevicniiiecisneninans
1. Exclusivity of the Workers’ Compensation Remedy ........cc.cecevvuerunnne.
2. Establishing a Breach of a DUty .......ccccoocvnieiieiennieniecniccsissecceenn
B. Specific Theories of Liability .........cccoevirierienriiriinsienieciiicninniesesssnesnena
1. Negligent Dismissal of Termination ....c..ceesesssercsssrassasssncassassasassssaseseses
2. Negligent INVESHEAON ..o isassssesonesarssssnisesiosssyssasssssnsssasansensasisaness
i. Availability of a Cause of Action for Negligent Investigation...
ii. Negligent Investigation of Sexual Harassment Claims.............
i, Damages.........ccoveviimeiniiieiisiiinis et
iv. Application of a “Feasance” Analysis to
Negligent Investigation Claims ..........ccccceceerrerersnsisnisunsanesnarenes
b. Negligént EVAIUAtION ... ssisviarensssvssiosseissasasisermissisiains svaminons
c. Negligent MiSrepresentation...........ccoceeeeircereeeeseesseescresssassssesssnesns
i. Elements of Negligent Misrepresentation............c.cccoeeeeeeeeeencen.
ii. Negligent Misrepresentations and Termination of
Employment: The Probleni of DUty ..o sromnsrscmssasrs
iii. Courts Recognizing the Tort of Negligent
MISTEPTBSEIAMION . xvicuovssonssmmsmpsrsassassessssmeaesmsssama i NN EmeS
iv. Courts Refusing to Recognize the Tort
of Negligent Misrepresentation............c..ceceeieveienieneenresnerensnas
v. Establishing Reliance in a Negligent
Misrepresentation Claim ........c.cocveeeeiiiieieiiiecesicsesisesiassresinens
d. Negligent Infliction of Emotional DiStress ..........cocerunenciserninensene
ITII. CLAIMS BROUGHT BY THIRD PARTIES AFTER THE TERMINATION
OF AN EMPLOYMENT RELATIONSHIP: NEGLIGENT REFERRAL .......cccoiiununivennene
A. The Availability of a Negligent-Referral Cause of Action ........c.ccceueuee.
1. Courts Finding a Duty to DiSCIOSE .......ccovervrerunrcrniriseirenisneenesessessaenns
2. Courts Finding No Duty to DiSCIOSE .......ccccoeeereririrccncninesesieeessenns
3. CONCIUBION . cs.cssuiissavinnsssssaissnsoumsnsssiassnsansonsesusdssssnavasssshassessiiviossobunsie
B. Conflicting Potential Liability for EmpIOYErs......c..cccccoieniirinncssiinininnns
1. Defamiation < swsmommimnsiamreissosmisim i sm s ey
a. Qualified Privilege.........ccoooviviiiiiiiiiereieececiesaseseesreseessassesanens
IV, CONCLUSION.......cooviiieririnrisssinissssesssassisssssssassesssnsssassssssnesssssassssassasssassenssnsasses

Xi



Xii

L
IL

1.

IV.

NEGLIGENCE IN EMPLOYMENT LAwW

CHAPTER 4
SAFE WORKPLACE ISSUES

INTRODUCTION ......cirrtiiniinniinsenicnsesessnssstesseessesssestasasssesssesssssessssnsssnssanssassanss
THE COMMON LAW AND WORKERS’ COMPENSATION ......ccceeuiuerursuesessussasseressaes
A. The Common-Law Duty to Provide a Safe Workplace.............cccceuvivinine
B. Workers’ Compensation Laws ..........ccueeieieninieniinninieneeiessesisssesssensenns
THE OCCUPATIONAL SAFETY AND HEALTH ACT OF 1970......cccoviivniiiiniiecnnne
A. Early Occupational Safety and Health Legislation ...........cccoceeveeinvencnne
B. The Statutory Framework of the OSH Act..........cccoveiiviiiiicieiiciciee
1, "EOVETARE e e iy B s s s e T AT S
2. The States’ Role in Occupational Safety and Health............................
3. EmpIoyer DUIEE  cioaimiwmsmumnnmmmeamassissrmnsesss s assomsss
a. The General Duty Clause ....... R A A R A SRS e S SRS
b. Occupational Safety and Health Standards........c..cccccvriiiiniincnnnnnns
c. Recordkeeping and Reporting Duties.........c.ccccceiininnivsinninesinnians
4. Emplayee DULIESs i isminssanamsmasnsiisarasmaessnissiiaaimsissas
C.. EnforCemEnl. . cmmemmmmssmssssvoinss e usTsntss s5 s el tms s ssssss s
1. CRALIONS ..ovveiiie i e sss s e ss s e e eseas
2. CivIl PENAlties. .......coomieiieiieeeteenie st es et e saseenesensesme e s smeeane e
3. Contested CASES.......ccciiiininsisisvsnsisessossessecsrsssssassassasssssessssasssassrensesns
4., Criminal Penalties ...........cccooveeueiiiiiiiniminiiniiseiiesessesscsssesee e s seseens
OTHER STATUTORY PROGRAMS REGULATING WORKPLACE SAFETY .......ccocervenn.
A. Specialized Federal Industry Standards ..........ccommmsonssnsisssssmorsessssssessonss
B.. Eavitomiiienta] PIOVIBIONS .ccviusvessssssesvomssssstisvinpesssvosesss sisssssssimsaisposnssssss
OSHA AND OTHER STATUTORY VIOLATIONS: IMPLICATIONS FOR
TORT LITIOATION . cocnsnsrssisusssssrnessinmiosisiisstsisssssssss ssssisransinsssons ussssmsissssibanssss
A. The Interplay of Common Law and Statutes Addressing
Employee Injuries, Illnesses, and Fatalities ............ccoccoioeiiicnciniinccnnenne
1. The Effect of Statutory Schemes on the Common Law .......................
2. OSH Act, Section 4(D)(4) ....covviruirirenenieniiisiessississesesensssssssssassseses

CHAPTER 5
IMPLEMENTING A COMPREHENSIVE VIOLENCE PREVENTION,
THREAT ASSESSMENT, AND CRISIS RECOVERY PROGRAM

I TR T TN s smsssnaasanussnusssnsssnssats s auiiesnansis i HIRVsssATERSHi 5 PURTHREWeRS RS S SRNEFISS
A. Workplace Violence: Definitions..........cc.ccocovimieiienieninennciscec e,
B. Employer Responsibility for Safe and Healthy Workplaces.....................
TEN ISSUES IN VIOLENCE PROGRAM DESIGN .......cccociviimiiiiiniiiicniniesiinncneneaes
Program OWnership ........ccccoociiiiiiiiiiiiiiics et sr e
Program Design and SCOPE ........ccoviniiiniiiniinicinnn e
Violence Prevention POLICY ..........coueienienrceienisseecrssee e esessesinens
Infrastructure to Coordinate Violence Prevention Activities.........ccccceure.
Identifying and Reporting Early Warning Signs

of Potentially Violent INdiVIABALS ....cc.svcenccsmosimisasiismosssssisisansssossvansss
Threat Investigation and ASSESSMONLs..csisssosmsssssssiesorsssisiissrsisn
‘Threat Management .. cissasmammirnsismssisimss oy moasme s
1. Investigating and Verifying Allegations ..........cccocceeveeeriiienieensenenseeenne
2. Duty to Warn and Security ReSponses ...........cccccocciiiiiiniieninniseinnnenan

mo 0wy

Q'



I11.

II.

I11.

IV.

IL.

I1I.

TABLE OF CONTENTS Xiii

H. Post-Incident ReCOVEIY .ciiississrmsminsisssissassssmsomsunsssussasssvonsssosssssissssomnsvess 151
1. Impact of Violent Events on EmplOyees .........cccoovivviinininiisciianiannnans 151
2. People Recovery INterventions...........ccveeveecienieniinesesesesesnssnsesanse 151
[. Training Needs and AUdIEnCes ........ccoeievieniinienienieensesee s eenesseens 152
J. Program Implementation..........cccccoiiiiiiiieiscinsissee e s sasnns 153
CONGIITSION st cempst o ssrwasmsiamanm st sasssss sansssmvess siss sosis e ssedbasis s shab bt favsavass abins 153
CHAPTER 6
DEFENSES TO NEGLIGENCE CLAIMS
THE BASIC DEPFENSE...css000ss55550s5s500s 605 suisessase susnssesinssninsios sssssosentivonssssmasnivonaess 156
A DY iisriniscimsnmresisssinssasumsnnarsimssiosasiessons s sies s asass s 65 aass FaFssssassmsesnvisbass 156
B. BIBACK v . it sisvacnsaasnanmessasseavesmasses s5s ks s SoaRERAS RS IR SR ok ks S SSaS RSES RS 159
LG 7T [0 1111 o ORI 161
3 T 51 T OSSO — 162
THE DEFENSE OF WORKERS™ COMPENSATION EXCLUSIVITY ..cccovniinnninisanssuiinna 164
AL GENETAILY ..ottt et re et n e sassena e e aaeaans 164
B. Workers’ Compensation Exclusivity as a Defense
B0 IN S OB TN s cicvos esnas st mannmsase s s A S AR A0S SOU BN AR S8 165
C. Exception for INtentional Torts ..c. . usssssssscssvensivssssomsisseusssssassusissssss 166
D. Workers’ Compensation and Discrimination Law .........cccceeeueireinneennenne 168
L. IN GENEIAL ...ttt sa et sa e e sas s enaen s naaa s 168
2. Digability DisCHININAION «sssomssuveessasiossisssssismesssssessmssiesosstesssniossnsnimans 169
3. Sexmal HaraSSMIENt s s sruvssssssums i vomvassssisssss ssasassssssesassasmassus ssses 169
OTHER AFFIRMATIVE DEFENSES......ccutiiiiiittiitiieieeiieesensessteeseenseesasessenssessssense 172
A. Contributory/Comparative Negligence ............ccccoeveiiieniinineiiesiininenene 172
B. Assumption of the RiSK ... casasmanssmssimssvssassmsssssssss ssaesonsasssisssony 173
C. Fellow-Servant Rule:.iuuiesssimossissismasssmissssomissisamas s sansissassnsassussosss 174
THE DEFENSE OF FEDERAL LABOR LAW PREEMPTION:
THE DOCTRINE AND ITS DEVELOPMENT ....cc.uiiiiiiiiiiiaiienieeieee e eseeesareesies e 174
CHAPTER 7
REMEDIES FOR EMPLOYER NEGLIGENCE
DAMAGES FOR VARIOUS TYPES OF NEGLIGENCE ........ccctteeeeeuearneeansesssonssasasanne 182
A. Negligent Misrepresentation . ssssssnisssisssimsisssisessssssssssisossossssinsnios 182
B. Negligent Infliction of Emotional Distress...........cccccovcveniniienicnnicniccennnnne 185
C. Negligent Hiring/Supervision/Training/Retention............cccccceeevuevuiencnee. 187
D. Other Negligent EMplOoymMent PraCtiCes .......vuccossussassosssassnasssassissvassasosssans 188
1. Negligent EVAUAHON ... iwsusssvisonsimmsmssssssnssssssnsssisssmssasmivassassssiisiess 188
2. Negligent TESUNE .....cooeviiiiiiiiiiicieie e e ce e s e s esesessnessens 189
3. Negligent Administration of Employment Policies .........cccccovcviveneee. 189
4. Negligent INVESHEAUOR .o..uicsesssssisemssnsvissssssssonissssssssasssissessnsssisassasssonsos 190
3. Negligent Failure 10 WaIl.:ssinmsmsmssvanansmmismissassssisvsigs 190
E. The Federal Employers Liability ACL..........ccocuiiviienicniennieninrcsinsesnennes 191
THE APPLICATION OF CONTRIBUTORY/COMPARATIVE NEGLIGENCE
T REDUCE IDAMATES: ANVAIEIS:, oo s sasmetmusmisommmmmn s sssiisss saensssaussarsioning 192
PONIIIVE: DAMAGES 4555555050500 w0555 534 53800573545 5a886 S4msm RV s iasssins ub s 192



Xiv NEGLIGENCE IN EMPLOYMENT LAW

A, Direct Neghigence Dases . mimssiniminiimisamiiimmsassissmamissassssrs 192

B. Respondeat Superior CASES ...........ccoueereeiecienueenienieeiseesesseeseeenscssesasenes 194

IV. TAXATION OF REMEDIES .....c..coiouiiiiiiiiintinieniesieesienseesseesaessesensesnsesssasssssesens 194
CHAPTER 8

INSURANCE COVERAGE FOR EMPLOYMENT CLAIMS

I. OVERVIEW OF LIABILITY INSURANCE ....covteeiieiiiiiiissieeieeeeaseeeisieiessesssnnsanneansaess 197
II. COMPREHENSIVE GENERAL LIABILITY INSURANCE ......ccovviiiiieiiiiiiirneiieseearnnees 198
A InsSong OBHEAONR . cmunsmsimmsmmamssnsisissisissysrsssssamssasomssismssassmmasss 198
B. The Duty to Defend..........cccciiiiiiiiiiiiiiiiiiiii e 198
C. Bodily Injury REQUITEMENt .........ccooiiiieiiieiieieiiiiiii et e en e 200
D. The “Occurrence’” ReqUIrement........cccouivieereeiueiieeienieieseesieseeisessesseenas 201
E. Personal INjury COVEIage ........ccocviveriuriiuiiieineciessnsiesssessenssnessensssssesssssnsnas 202
| SR =5 o3 11 13 (o) 1 SO ST 204
1. The Employment-Related Practices Exclusion..........cccoccecrevenviercnennn. 204
2. The Employer’s Liability EXCIUSION «iccovsisenesssivinisasssssssmnersassssssssvisasass 204
3. The Intentional Injury BXcIUSION ..wswmassrmisuisssssisvamsesmsassissesnssasiissionsa 205
ITII. EMPLOYMENT PRACTICES LIABILITY INSURANCE........ccuuteeiieeeeeeeeeesseeeneeseneeens 207
IV. EXCESS AND UMBRELLA INSURANCE .....cccoieoiitieiieeieeieesimeieeeseeeeeensnnseesssasenns 208
V. WORKERS' COMPENSATION AND EMPLOYERS’ LIABILITY INSURANCE................ 208
Al Pt ONE...ccoiviiiniiviviiiiissiviisnssssnmssesessserasssusasasssseansssssuasissosssiasssssanyesionsasasas 208
5 R o A o T OO 209
VI. DIRECTORS AND OFFICERS LIABILITY INSURANCE .....ccecovieeiueeisreecnnesesnsessnsennns 209
AL OVEIVIEW ....viiieiieiiarsieciisteseeesisassseesssssessssssnsssesssansesssasssessssnsesnssnnsesssnsees 209
B. Allocation (Apportionment) of Defense and Settlement Costs................. 212
CHAPTER 9
LITIGATING NEGLIGENCE IN EMPLOYMENT:
A PLAINTIFF’S TACTICS

I. DUTY, BREACH, CAUSATION, DAMAGES ....cccceiiiiiieiiinrnnireneiisinninessensirssnssseesins 215

II. PLAINTIFF EMPLOYMENT LITIGATION PRACTICES PRIOR
TO THE CIVIL RIGHTS ACT OF 1991 .o 216

III. PLAINTIFF EMPLOYMENT LITIGATION PRACTICES
AFTER THE CIVIL RIGHTS ACT: NEGLIGENCE CONCEPTS

EXPAND INTO DISCRIMINATION ..vvvveiiieeiiieiassensseeseeeesessssssssseeesessomssssssssssssssmsssnns 217
IV. RECENT SUPREME COURT DECISIONS RELYING
ON NEGLIGENCE THEORY IN EMPLOYMENT CASES......ccvvteeeinnieeieisrneecssssessessaees 219
V. ASSEMBLING THE COMPONENTS OF THE NEGLIGENCE CASE......ccccocveeiiiiveesinneens 221
A, Presull IISCOVEIN vuviincauisssisn svissenssinsssnssnsnss ssusassnsssssssnmsnssasssasss sussssasasanvssn 221
1. The Plaintiff.........ccocveeiiiiieiririiresesscensiessesssssssssssssssessesssssssanssensesessseenss 222
2. Other EMPIOYEES ........ccoveriieicicicceciiniaeneic s ssssssneessssnssasseases 223
a. Former EMPplOyees........ .ottt 223
b. Present EMPIOYEes......c.ccoooiiiiiiiriiiiiieeie et 224
c. Members of Management............ccccouveceireiieeieeiesiienieesecscinssieesaennes 224

3. Department of Labor Proceedings: Lying Low
and Laying the Trap..crsssssssmsamssmssmomssasssmomiamusism sasmmssmimnss 225



VL

TABLE OF CONTENTS XV

4. The Equal Employment Opportunity Commission:

Free Discovery From the Federal Government............ccoveuinenesruniunnnes 225

5. Documents Preserved by the Employee........c..cococvrvniininnrecrnsnvesensnnns 226

A BTSRRI 227

B. VOICE MAILS ...coiiiiiiiiieeeeeeee e e e e aee s en e s easn e 227

c. Nonconsensual Tape Recordings...........cocevoiiicniniiininiinnnncinenncns 228

d. VIAEOLAPES ..ottt ettt s 228

6. State Open Records AcCt.......civiiiiciiiciniinnie i sae e 228

7. POLICE RECOTAS ...t e e s s s 229

B. Preparing the Claim........c.cooeeiieiieirieeiniinisssss s cssscse e sassseesessesssssssensase 229
C: Discovery Once the Case IS 10 SUIE. vuxunsissmsnmirasssiivmsarsssmissreisiss 229
1. Interrogatories and Requests for Production and Inspection................ 230

2 IDCPOSTHONS vvcvcssassnsinessmsmsessassrmsassevrnsnessastssssinsansonesnssmessasswassmsemsamsssssssn 230

B8 “RRAN oo 5 T B e v anan gy TN T R S T R R PR 231
E. Settlement.........ccooiiiiiiiiiriiriissins s e 232
CONCLUSION.......cnimiinieeeacentaieet et e e sensseesasasessense st saeseanseneestsnanssssenssnsasannsanesn 233
AT OB AR - svocsismamsos om0 A G A SR HRA N ORGSR 235
INDEX ..ottt et e s st es s ses et s s st st s esa e s e e enneesaesanens 261
ABOUT THE EDITORS ........ooiiiiiiiiiiiiiiie ettt 273



CHAPTER 1

THE ROAD FROM NEGLIGENCE TO
NEGLIGENCE IN EMPLOYMENT*

I. INTRODUCTION

This chapter will sketch in broad strokes the evolution, or, some might say,
mutation, of tort law into a home for a wide spectrum of negligence claims in the
employment context. Although rooted in state law, the negligence principles that
are the focus of this chapter and book have migrated to other areas of employ-
ment law, most notably federal civil rights legislation.

This chapter will begin by setting forth the core elements of the tort of neg-
ligence, stemming from negligence law’s historical contexts. Next, the scope of
the liability of the principal, or here the employer, for acts committed by the
employer’s agent, its employee, or its surrogate, will be addressed. Represen-
tative cases are incorporated to illustrate major, evolving principles in specific,
representative contexts.

This introduction to the application of negligence principles to the employ-
ment setting is intended to serve as a foundation and underpinning for the more
detailed chapters that follow.

II. THE TORT OF NEGLIGENCE

A. Historical Overview

Negligence originated as a separate common-law tort during the early nine-
teenth century.' Prior to that time, the word “negligence” had been used in a very
general sense to describe the breach of a legal obligation, or to designate a men-
tal element, usually one of inadvertence or indifference, entering into the com-
mission of other torts.?

*This chapter was authored by David L. Gregory, Professor of Law, St. John’s University School
of Law, Jamaica, New York. Jennifer Pearson and Walter Glibowski provided research assistance.

'W. PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW OF ToORTs, §28, at 160 (5th ed.
1984) [hereinafter PROSSER].

21d.



4. NEGLIGENCE IN EMPLOYMENT LAW

The rise of negligence as a separate tort coincided with the Industrial Revo-
lution. Actions for negligence were undoubtedly stimulated by the rapid increase
in industrial accidents and by advances in methods of transportation (e.g., rail-
roads, carriages, ships).? Intentional injuries, whether direct or indirect, began to
be grouped as a distinct field of liability, with negligence serving as a basis for the
separate category of unintended torts.* Gradually, negligence developed into the
dominant cause of action for accidental injury.’ By the end of the nineteenth cen-
tury, the U.S. Supreme Court could identify with surety the standard for negligence
as being “the omission to do something that a reasonable, prudent man, guided by
those considerations that ordinarily regulate the conduct of human affairs, would
do, or doing something that a prudent or reasonable man would not do under all
the circumstances of the particular transaction under judicial investigation.”®

The negligence tort has many applications in modern jurisprudence. Indeed,
negligence principles come closest to articulating a general principle of tort lia-
bility in American law today. By imposing liability in the absence of intent, neg-
ligence law serves to both heighten the standard of care externally imposed on
the citizenry in the carrying out of everyday activities and simultaneously pro-
vide a means to allocate the risk in a more efficient and socially beneficial man-
ner, i.e., by penalizing the entity with a deeper pocket than an employee has—an
entity that can, in turn, ameliorate its injury through insurance coverage, price
increases, and like efforts. Moreover, negligence as a tort is very flexible and is
highly dependent on the circumstances underlying the events at issue. As was so
well stated by a member of the House of Lords in a landmark decision in 1932
in the English law of product liability, “The grounds of action may be as various
and manifold as human errancy; and the conception of legal responsibility may
develop in adaptation to altering social conditions and standards. The categories
of negligence are never closed.”’

More than mere careless conduct is required to establish a claim for negli-
gence. As a general rule the law of negligence imposes on individuals a duty to
conduct themselves in their activities so as not to create an unreasonable risk of
harm to others. Negligence also describes a form of wrongful conduct that is itself
an element of various tort causes of action. Generally, “negligence” is defined as
conduct that falls below the standard established by civil law for the protection of
others against unreasonable risk of harm.

B. The Elements of the Cause of Action for Negligence

There are, traditionally, four main elements necessary to establish a negli-
gence claim.®

3G. EDWARD WHITE, TORT LAW IN AMERICA, 15-17 (1980).

*PROSSER, supra note 1, at 161.

SHd.

6Union Pac. Ry. Co. v. McDonald, 152 U.S. 262, 273 (1893).

"M’ Alister or Donoghue v. Stevenson (1932), per Lord MacMillan, as quoted in SPEISER,
KRAUSE, GANS, THE AMERICAN LAW OF ToORTS 992 (1985) [hereinafter SPEISER].

8The basic elements of a negligence claim are further discussed in Chapter 6 from the per-
spective of defenses to such claims.
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1. Duty

The first necessary element is a duty to use reasonable care in performing
an act, which requires a person to conform to a certain standard of conduct rec-
ognized by the law to protect others against unreasonable risks.’ Generally, a
duty of care exists anytime there is a foreseeable risk of injury to others arising
out of the failure to take the necessary steps to prevent such injury. The duty will
be imposed where an employer knew or should have known that its workplace
or employee was dangerous or had propensities that might cause injury to oth-
ers, or that its actions negligently performed or statements negligently made are
likely to cause injury to a discernible party who had cause to and did rely on the
employer’s proper oversight of those actions or statements. The question whether
a legal duty exists is one for the court to decide.!”

The traditional measure of this standard is a legal fiction known as the “rea-
sonable man” standard.!' A failure to conform actions to what would be expected
of a “reasonable man of ordinary prudence” in the same situation constitutes
negligence.'?

A duty imposed by law, such as the duty to drive a car safely, is required for
a negligence claim to exist. (The duty may be imposed in retrospect—e.g., by a
court and in a jury trial.) An obligation rooted in contract—an agreement between
private parties—is not generally sufficient to serve as a basis for a negligence
claim unless a separate and distinct duty is also imposed by law. Failure to satisfy
the terms of a contract is simply a breach of contract and will not give rise to a
negligence claim. For example, a truck driver who is required by his or her
employer to arrive at work on time and to drive the truck safely and who fails to
do either has breached the employment contract on both scores. The truck driver
may also be found negligent in the unsafe manner in which the truck was driven.
There is, however, no legal duty to arrive at work on time, only a contractual one.

The employer may not avoid liability by merely delegating its duty of care
to others. For example, an employer who is under a duty to provide protection for,
or to have care used to protect, others or their property, and who places the per-
formance of such duty upon an employee or agent is subject to liability to others
for harm caused to them by the failure or negligence of the employee or agent in
performing the duty.

A court will decide whether a legal duty exists by weighing the relationship
of the parties, the nature of the risk, the public interest in the recognition of such
a duty, and all the surrounding circumstances.'® “The greater the risk of harm,
the higher the degree of care necessary to constitute ordinary care.”'

9See Morris v. Orleans Parish Sch. Bd., 553 So. 2d 427, 429 (La. 1989) (defining duty as “an
obligation, to which the law will give recognition and effect, to conform to a particular standard
of conduct toward another.”).

'SPEISER, supra note 7, at 1008-10.

'1See Nugent v. Quam, 152 N.W.2d 371, 377 (S.D. 1967) (describing the reasonable man as
one who exercises the knowledge and judgment that society requires of its members for the pro-
tection of their own interests and the interests of others).

12See Ambrose v. Cyphers, 148 A.2d 465, 469 (N.J. 1959) (explaining that the reasonable man
standard necessarily implies varying degrees of care in relation to the variable elements of risk).

3 Johnson v. Usdin Louis Co., 248 N.J. Super. 525, cert. denied, 126 N.J. 386 (1991).

*Welsh Mfg. v. Pinkerton’s, Inc., 474 A.2d 436, 440 (R.1. 1984).



