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R. v MICHELLE JEAN MCWILLIAM, SIMON
DAVID MCWILLIAM

CourTt OF ApPEAL (Mr Justice Hughes and Mr Justice Royce):
November 1, 2002

[2002] EWCA Crim 2667; [2003] 2 Cr.App.R.(S.) |

Cruelty to child—foster child dving as a result of injuries inflicted while in care of

Joster parents—length of sentence

Eight years” imprisonment upheld on each of two foster parents for cruelty to a
child who died from injuries inflicted while in their care.

The appellants were convicted of cruelty to a child. The appellants fostered
two children, a boy aged four and his sister aged two, with a view to adoption.
A third child, aged 13 months, was also in their care. The boy was seen by social
workers and schools staff with bruises and abrasions to his body. The appellants
explained that these had been caused either accidentally or by the boy deliber-
ately harming himself. Later, the social worker saw that the boy had massive
bruising to his face. One morning, the appellants’ neighbours heard rhythmic
banging for half an hour from the appellant’s front bedroom. Later, the first
appellant called for an ambulance. The boy was taken to hospital unconscious.
He was found to have 55 separate injuries including bruises and bite marks
and a split cranium. He died the next day from a large subdural haemorrhage
which was thought to have been caused by impacts to the head. The appellants
were arrested and maintained that the boy had inflicted the injuries on himself.
The appellants were convicted by the jury after a trial. Sentenced in each case
to eight years’ imprisonment.

Held: the sentencing judge had indicated that he did not sentence the appel-
lants for murder or manslaughter, with which they had not been charged. The
case had aggravating features. The sentencing judge had found on the evidence
that the deceased had been coached to maintain to social workers and others that
he had injured himself. Both of the appellants had lied consistently to explain
away the injuries to which the boy was subject. It was unclear who had caused
the physical injuries except in relation to the bite marks. The Court considered
that the sentencing judge had correctly treated the appellants equally. While it
was correct to say that the sentence of eight years’ imprisonment was at the
top end of the appropriate bracket, the Court was not persuaded that it would
be right to interfere with the sentences of eight years” imprisonment in either
case.

[2003] 2 Cr.Arr.R.5.(S.) PART | © SWEET & MAXWELL
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Cases cited: Yates [2001] 1 Cr.App.R.(S.) 124 (p.428), Adams and Sherring-
ton [1999] 1 Cr.App.R.(S.) 240.

References: cruelty to child, Current Sentencing Practice B 2-7.3C

A. Bajwa for the first appellant.
P. Forbes for the second appellant.

JUDGMENT

ROYCE J.:  OnOctober 22,2001 in the Crown Court at Lewes, before H.H.
Judge Scott-Gall, the appellants were convicted and sentenced as follows: on one
offence of cruelty to a child, they both received eight years™ imprisonment.

The facts are harrowing. The appellants fostered two siblings, a boy aged four
and his sister aged two, in June 1999, with a view to adoption. A third girl, from
the same family, was fostered by them when she was 13 months old, in November
of the same year. The children had been taken into the care of the local authority
because they were considered to be ‘at risk’ of sexual abuse by their natural
father.

Throughout the time the boy, who was four years and seven months old when
he died, lived with the appellants. A number of witnesses, such as social workers
and staff at his school, noticed bruises, cuts and abrasions to his face and body.
The appellants explained these away by telling those concerned they were caused
accidentally or more often by the boy deliberately harming himself. They said
that he poked and prodded his own face, he threw himself downstairs and against
radiators and rubbed his face against the carpet and made himself vomit. Social
workers who visited the family were also told by the boy that he had inflicted the
injuries on himself.

During the last 10 days of his life, the number and seriousness of the injuries he
received increased significantly. In particular, on December 20, a social worker
who had visited the family noted that there was massive bruising to his face. The
boy told him that he poked and punched his own face and hit himself against a
radiator. Later that day, however. a different social worker visited the family,
saw the same injuries but the boy gave a different explanation. namely that he
had thrown himselt downstairs.

On the morning of December 23, between 7.00 and 8.00, neighbours heard a
rhythmic banging for half-an-hour from the area of the appellants’ front bed-
room. Later that morning at 8.48 a.m., Michelle McWilliam telephoned the
emergency services and followed with a second call eight minutes later. Two
minutes after her second call an ambulance arrived and the boy was taken to hos-
pital in an unconscious state. On examination, his body was found to have 55
separate injuries, including bruises of various ages and not less than three bite
marks. two on the leg, one on an arm and a possible further bite mark on the
other arm. He also had a split cranium. A CT scan was carried out which revealed
a subdural haemorrhage. He was transferred to another hospital, but he never

12003] 2 Cr.Arr.R.SUS.) PART | © SWEET & MAXWELL
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recovered consciousness and was certified dead at 3.30 on the morning of Christ-
mas Eve. after the life support machine was switched off.

The cause of death was the large subdural brain haemorrhage and the neuro
pathologist was of the view that there had been several impacts to the head,
one or more of which could have caused the brain to move leading to rupture
of the blood vessels which resulted in subdural bleeding over the surface of
the brain. There were also signs of bleeding in the retina of each eye, again,
indicative of an impact or shaking.

When the appellants were arrested later that day, they both maintained that the
boy had inflicted the injuries on himself or, alternatively, they were accidental.

The learned judge who presided over the trial, lasting some three weeks, sen-
tenced the two appellants, following these remarks:

“Both of you were convicted by this jury, on the clearest evidence, of
cruelty to a child and I regard each of you equally responsible. It is hard,
having heard the evidence in this harrowing trial, to imagine a worse
case. That little boy died, as a result of that cruelty at your hands, finally
on 24th December: a little boy to whom you both owed a duty of care and
had responsibility, in law, for. Let me make it abundantly clear that T do
not sentence you this afternoon either for murder or manslaughter, you
are not charged with or convicted of either of those offences.

Whilst I do not doubt that you were both utterly genuine in your desire to
adopt children, it is clear, from the evidence, that that was to be. so far as the
children placed for adoption were concerned, on your terms and according
to your own requirements and expectations. It is quite clear that little John
Anthony was not to your liking; whether it was because he saw through your
attempts at affection and did not respond as you thought he should, or
whether you disliked his residual affection for others who had been part
of his life, and resented it, only you two know the answer to that.

But between the late summer and December 23, 1999, I am quite satis-
fied, as were the jury. that you systematically set about abusing that little
boy who wanted no more out of life than to be loved and give love, you
made a mockery of those wishes. You both failed him dreadfully, painfully
and repeatedly. You lied and lied to members of the public, teachers and two
social workers who were trying to help you: you successfully pulled the
wool over their eyes, but not this jury who saw through your deceit and
your crocodile tears and recognised what a cruel, heartless pair of individ-
uals you really are.”

He went on to deal with their personal mitigation, saying this: he treated them
both of being of good character. He put out of his mind the two minor court
appearances of the appellant Michelle McWilliam. He said both had a lot to
offer society and both had let society down dreadfully. He emphasised that he
had to treat them both equally in the circumstances of this case.

It is argued, on behalf of both appellants, that the sentence of eight years, in
each case, was manifestly excessive and out of line with similar authorities. |

[2003] 2 Cr.AMR.S.(S.) PART | © SWEET & MAXWELL
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deal not with all of those which have been drawn to our attention, but to those
which seem to us to be of greatest relevance.

In Paul Yates [2001] 1 Cr.App.R.(S.) 124 (p.428), the appellant had received a
sentence of seven years’ imprisonment, for manslaughter, of a three month old
baby boy, by shaking that child. The facts were these. The appellant had pleaded
guilty to manslaughter on the indictment charging murder. The appellant was left
to care for his three month old daughter, when his wife was unwell. The child did
not stop crying after feeding and the appellant shook her violently as a result of
which she became limp and silent. His wife called an ambulance and the child
was taken to hospital where it was found that her head was swollen because of
bleeding in her brain. Attempts to relieve the condition had not been successful
and the baby died. The appellant pleaded guilty on the basis that he had lost his
temper with the baby and he was unable to settle her down and he had shaken her
on two separate occasions. He had not subjected her to any direct violence, and
had not caused the fracture of her skull which was found at postmortem. He was
sentenced, as 1 have indicated, to a term of seven years’ imprisonment.

The Court took the view that, in the circumstances of that case, where it was
accepted that apart from the two occasions when the appellant had shaken the
baby, he had been a normal and loving father. Various cases had been cited to
the Court, indicating that the appropriate sentence for manslaughter of a baby
was, save in the exceptional cases, one of immediate imprisonment. The range
of sentence was between two and five years” imprisonment, occasionally higher
when there was evidence of persistent cruel conduct. In the case of Yates there
was no evidence of remorse. The Court was persuaded nonetheless that the sen-
tence was excessive and the appropriate sentence was five years’ imprisonment.
It is to be observed that in that case there was a plea of guilty.

In Adams & Sherrington [1999] 1 Cr.App.R.(S.) 240. the appellants had each
pleaded guilty to three counts of cruelty to a child. Each appellant admitted
cruelty by assaulting the child. Both appellants admitted cruelty by failing to pre-
vent ill treatment and failing to seek medical treatment. The first appellant had
moved in to live with the second appellant who was bringing up her two
young children. The older child, aged about 15 months was subject to a sustained
course of violent treatment. The second appellant admitted squeezing her head
between his legs: the first appellant admitted biting her. Other acts of violence
could not be attributed to either appellant individually. Eventually the child
was taken to hospital where she was found to have a fractured skull and irrevers-
ible brain damage. She died a few days later. Postmortem examination disclosed
numerous injuries including bruises consistent with her face having been gripped
between fingers and thumbs and bite marks. The sentence of seven years on the
first appellant was upheld, but the sentence of five years on the second appellant
was reduced to four years. Itis argued that the facts of that case were more serious
than those of the case before us. As we say, other authorities have been drawn to
our attention; it seems to us that those are the two that are of the greatest relevance
to this appeal. It is important to note, as we have already outlined, that in each
case there were pleas of guilty.

[2003] 2 Cr.Apr.R.S.(S.) PART | © SWEET & MAXWELL
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The present case does have distinct aggravating features. Itis clear, on the find-
ing of the judge, that he was entitled to reach on the evidence, that this little boy
had been coached by these appellants to maintain to social workers and others
that he had injured himself. Secondly, it is clear, (and this is not a wholly unusual
feature of these cases) that both of these appellants had lied and lied consistently
to members of the public and to two social workers and to others to explain away
the injuries to which this boy was subject.

We take into account the matters urged and attractively urged upon us by coun-
sel for each of these appellants, in relation to personal mitigation; we also take
into accountthe previous decisions of this Court, and the fact that the trial
judge had, in effect, to treat each of these appellants on the basis that there had
been neglect rather than direct physical abuse carried out by the particular appel-
lant. It was unclear, apart from one aspect, who had caused the physical injuries.
That one aspect related to the three bite marks that were consistent with having
been caused by the male appellant but Michelle McWilliam could not have
caused them from the dental evidence that was given.

We have considered whether it is right for the two appellants to have been trea-
ted equally by this judge. We have come to the conclusion that no one was in a
better position than he to determine culpability and it would be wrong, in our
judgment, to distinguish between them. Whilst it is correct to say that the sen-
tence of eight years was at the top end of the appropriate bracket, we are not
persuaded that it would be right, in either instance, to interfere with the sentences
of eight years. In consequence this appeal, in each case, must be dismissed.

R. v JOHN PALMER (NO. 2)

Court or AppeAL (Lord Justice Longmore, Mr Justice Poole and
Judge Findlay Baker): November 4, 2002

[2002] EWCA Crim 2683; [2003] 2 Cr.App.R.(S.) 2

Conspiracy to defraud—timeshare fraud carried on over a period of years and
involving large numbers of persons—length of sentence

Sentences totalling eight years’ imprisonment upheld for participation in a
conspiracy to defraud involving the sale of timeshares to large numbers of per-
sons over a long period of time.

The appellant was convicted of two counts of conspiring to defraud. It was
alleged that over a period of about eight years in all he conspired with others
to defraud owners of timeshare properties by persuading them to buy further
timeshares. Potential customers were told that they could sell their existing time-
shares at highly attractive prices, or that they could rent out their existing
timeshare and purchase the new timeshare out of the rental income. It was alleged

[2003] 2 Cr.Apr.R.S.(5.) PART | © SWEET & MAXWELL



