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INTRODUCTION

No other course in the first year of law school seems
to involve as many rules as does Real Property.
Students suffer under the sheer number of rules
thrown at them, and professors chafe at the amount of
class time consumed in the brute articulation of all
these rules. This book attempts to remedy that a little.
For the students, it offers a brief compilation of all or
most of the rules that are covered in the standard case-
books on the subject, organized so as to minimize their
seeming randomness and arbitrariness. For the pro-
fessors, it offers an opportunity to free up class time
for an exploration of how the rules came to be, how
they operate (or how to operate around them), and
whether they work. Our goal is to make the mechani-
cal statement of the rules the beginning, rather than
the end, of the study of Property in law school

Anyone who finds this book helpful should thank Jo
Walker whose editorial assistance converted a lot of
random notes into a coherent first edition.

m



TABLE OF CASES

References are to Pages

Alexander Co. v. City of Owatonna, 222 Minn. 312, 24 N.W.2d 244
(Minn.1946), 434

Appeal of (see name of party)

Arlington Heights, Village of v. Metropolitan Housing Development
Corp., 429 U.S. 252, 97 S.Ct. 555, 50 L.Ed.2d 450 (1977), 477

Associated Home Builders of Greater Eastbay, Inc. v. City of Liver-
more, 135 Cal.Rptr. 41, 557 P.2d 473 (Cal.1976), 447

Associated Home Builders of Greater East Bay, Inc. v. City of
Walnut Creek, 94 Cal.Rpir. 630, 484 P.2d 606 (Cal.1971), 446

Beck v. Town of Raymond, 118 N.H. 793, 394 A.2d 847 (N.H.1978),
448

Belle Terre, Village of v. Boraas, 416 U.S. 1, 94 S.Ct. 1536, 39
L.Ed.2d 797 (1974), 470 .

Benech, Appeal of, 28 Pa.Cmwlith. 415, 368 A.2d 828 (Pa.Cmwlth.
1977), 440

Berkeley, State ex rel. Stoyanoff v., 468 S.W.2d 305 (Mo0.1970), 427

Berman v. Parker, 348 U.S. 26, 75 S.Ct. 98, 99 L.Ed. 27 (19564), 452

Black Jack, Missouri, City of, United States v., 508 F.2d 1179 (8th
Cir.1974), 478

Board of Sup’rs of James City County v. Rowe, 216 Va. 128, 216
S.E.2d 199 (Va.1975), 467

Boca Raton, City of v. Boca Villas Corp., 371 80.2d 154 (Fla.App. 4
Dist.1979), 447

Brechner v. Incorporated Village of Lake Success, 25 Misc.2d 920,
208 N.Y.S.2d 365 (N.Y.Sup.1960), 432

Buchanan v. Warley, 245 U.S. 60, 38 S.Ct. 16, 62 L.Ed. 149 (1917),
476

XLIX



TABLE OF CASES

Cadoux v. Planning and Zoning Commission of Town of Weston, 162
Conn. 425, 294 A.2d 582 (Conn.1972), 429

Cheney v. Village 2 at New Hope, Inc., 429 Pa. 626, 241 A.2d 81
(Pa.1968), 437

Chrinko v. South Brunswick Tp. Planning Bd., 77 N.J.Super. 594,
187 A.2d 221 (N.J.Super.L.1963), 436

City of (see name of city)

Collis v. City of Bloomington, 310 Minn. 5, 246 N.W.2d 19 (Minn.
1976), 445

Conlon v. Board of Public Works of City of Paterson, 11 N.J. 363, 94
A.2d 660 (N.J.1953), 433

Construction Industry Ass’n of Sonoma County v. City of Petaluma,
522 F.2d 897 (9th Cir.1975), 448

Doe v. Passingham, 88

Dolan v. City of Tigard, 512 U.S. 374, 114 S.Ct. 2309, 129 L.Ed.2d
304 (1994), 446

Dumpor’s Case (1603), 185

Eastlake, City of v. Forest City Enterprises, Inc., 426 U.S. 668, 96
S.Ct. 2358, 49 L.Ed.2d 132 (1976), 457

Euclid, Ohio, Village of v. Ambler Realty Co., 272 U.S. 365, 47 S.Ct.
114, 71 L.Ed. 303 (1926), 430, 473

Exton Quarries, Inc. v. Zoning Bd. of Adjustment of West Whiteland
Tp., 425 Pa. 43, 228 A.2d 169 (Pa.1967), 429

Fasano v. Board of County Com’rs of Washington County, 264 Or.
574, 507 P.2d 23 (Or.1973), 441

First English Evangelical Lutheran Church of Glendale v. Los
Angeles County, Cal.,, 482 U.8. 304, 107 8.Ct. 2378, 96 L.Ed.2d
250 (1987), 475

Fuller v. City of New Orleans, Dept. of Safety and Permits, Bldg.
Inspection and Permits, 311 80.2d 466 (La.App. 4 Cir.1975), 463

Gates, People v., 41 Cal.App.3d 590, 116 Cal.Rptr. 172 (Cal.App. 1
Dist.1974), 464

Golden v. Planning Bd. of Town of Ramapo, 334 N.Y.S.2d 138, 285
N.E.2d 291 (N.Y.1972), 447

Hawaii Housing Authority v. Midkiff, 463 U.S. 13823, 104 S.Ct. 7, 77
L.Ed.2d 1426 (1983), 452



TABLE OF CASES

Home Builders League of South Jersey, Inc. v. Berlin Tp.,, 81 N.J.
127, 405 A.2d 381 (N.J.1979), 426

James v. Valtierra, 402 U.S. 137, 91 S.Ct. 1331, 28 LEd.2d 678
(1971), 457

Keystone Bituminous Coal Ass’n v. DeBenedictis, 480 U.S. 470, 107
S.Ct. 1232, 94 L.Ed.2d 472 (1987), 471

Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 102
S.Ct. 3164, 73 L.Ed.2d 868 (1982), 472

Los Angeles, City of v. Gage, 127 Cal.App.2d 442, 274 P.2d 34
(Cal.App. 2 Dist.1954), 463

Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 112 S.Ct.
2886, 120 L.Ed.2d 798 (1992), 473

MacDonald v. Board of County Com’rs for Prince George’s County,
238 Md. 549, 210 A.2d 326 (Md.1965), 440

Marie’s Launderette v. City of Newark, 35 N.J.Super. 94, 113 A.2d
190 (N.J.Super.A.D.1955), 467

Metromedia, Inc. v. City of San Diego, 453 U.S. 490, 101 S.Ct. 2882,
69 L.Ed.2d 800 (1981), 469

Miss Porter’s School, Inc. v. Town Plan and Zoning Commission of
Town of Farmington, 151 Conn. 425, 198 A.2d 707 (Conn.1964),
435

Moore v. City of East Cleveland, Ohio, 431 U.S. 494, 97 S.Ct. 1932,
52 L.Ed.2d 531 (1977), 470

Morris v. Postma, 41 N.J. 354, 196 A.2d 792 (N.J.1964), 430

Mountjoy’s Case, 216

Nectow v. City of Cambridge, 277 U.S. 183, 48 S.Ct. 447, 72 L.Ed.
842 (1928), 433

Nollan v. California Coastal Com’n, 483 U 8. 825, 107 8.Ct. 3141, 97
L.Ed.2d 677 (1987), 446

Oakwood at Madison, Inc. v. Madison Tp., 72 N.J. 481, 371 A.2d
1192 (N.J.1977), 479

Park View Heights Corp. v. City of Black Jack, 605 F.2d 1033 (8th
Cir.1979), 478

LI



TABLE OF CASES

Penn Cent. Transp. Co. v. City of New York, 438 U.S. 104, 98 S.Ct.
2646, 57 L.Ed.2d 631 (1978), 449, 472

Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 43 S.Ct. 158, 67
L.Ed. 322 (1922), 471

People v. (see opposing party)

Puerefoy v. Rogers, 86

Reid v. Architectural Bd. of Review of City of Cleveland Heights, 119
Ohio App. 67, 192 N.E.2d 74, 26 0.0.2d 178 (Ohio App. 8
Dist.1963), 427

Rodgers v. Village of Tarrytown, 302 N.Y. 115, 96 N.E.2d 731
(N.Y.1951), 435

Schad v. Borough of Mount Ephraim, 452 U.S. 61, 101 S.Ct. 2176,
68 L.Ed.2d 671 (1981), 469

Shelley’s Case (1581), 79, 94, 95, 96, 97, 98, 99

Southern Burlington County N.A.A.C.P. v. Mount Laurel Tp., 67
N.J. 151, 336 A.2d 713 (N.J.1975), 478

Spencer’s Case (1583), 235, 236

State ex rel. v, (see opposing party and relator)

Stoyanoff, State ex rel. v. Berkeley, 458 S.W.2d 305 (M0.1970), 427

Tulk v. Moxhay (1848), 243, 244, 245
Tullo v. Millburn Tp., Essex County, 54 N.J.Super. 483, 149 A.2d
620 (N.J.Super.A.D.1959), 434

Udell v. Haas, 288 N.Y.S.2d 888, 235 N.E.2d 897 (N.Y.1968), 466
United States v. (see opposing party)

Village of (see name of village)

Ybarra v. Los Altos Hills, 503 F.2d 250 (8th Cir.1974), 477

Young v. American Mini Theatres, Inc., 427 U.8. 50, 96 S.Ct. 2440,
49 L.Ed.2d 310 (1976), 431

Ziemer v. Peoria County, 33 Ill.App.3d 612, 338 N.E.2d 145 (Ill.App.
3 Dist.1975), 442

LII



OUTLINE

Page
INTRODUCTION - - oo oooeoiie oL I
TABLE OF CASES..-----oooeeoece o XLIX
PART ONE. INTERESTS IN LAND
Chapter One. Possession and Owner-
ship ... 1
1. Possession of Unowned and Owned Per-
sonal Property ... 1
A. Unowned Personal Property ............ 2
1. Rights of Possessors................... 2
2. Rival Possessors ----..........._......_. 2
3. What Constitutes Possession...... 3
B. Owned Goods ... 4
1. Types of Possessors ................... 5
2. Duty toReturn ....................___. 5
3. DutyofCare.......cccooeceemciioee. 6
4. Exculpatory and Limitation of Li-
-ability Clauses ...................__. 7
5. Possessors’ Rights Against Oth-
=) & - TN 7
6. Landowner’s Claims -.-............... 9
a. Status of the Finder -............. 9
b. Status of the Premises........... 10

v



OUTLINE

1. Possession of Unowned and Owned Per-
sonal Property—Continued
c. Status of the Land Based

d. Where the Goods are Found ...
e. How the Goods came to be

a. Effect of Conditions on the
Transfer -----cococoeeeeeeee
b. Circumstances Surrounding
the Gift ... ooooeee
¢. Effect of Donor’s Retention of

' a. Types of Delivery..................
(1) Actual Delivery...............

2) Const.mcﬁve and Symbol-

3. Acceptance ...

c. Death as Anticipated ............
d. Donor does not Recover .........

VI

Page

10
10

10
11
11
12
12

12
13

13
14
15
15

15
16
18
18
19

19



