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GENERAL EDITOR’S PREFACE

The law relating to trade union recognition and industrial action is complex
and fast changing. Much of British labour law is affected severely by changes
in Government. But collective labour law is realigned on these occasions
perhaps more than most areas. A study of the law in this area involves a
review of the legal regulation of the power imbalance inherent in the employ-
ment relationship. Speaking of its importance and of the relative weaponry
of strike and lockout, Sir Otto Kahn Freund stated: ‘there can be no equilib-
rium in industrial relations without a freedom to strike’ (Labour and the Law
2nd edn, p 226). Where, as another labour law scholar puts it, the impor-
tance of legal study of the subject comes in, is this: ‘Agreement on the impor-
tance of this freedom, however, leaves open the question of how far it is or
should be protected or limited by law . . .” (Lord Wedderburn, Labour and
the Law 3rd edn, p 512). Nonetheless, despite its key importance, the
subject is less well covered in ordinary text books and many practitioners lose
sight of the area once they have finished their degree studies in labour law.
We believe that this text therefore fills an important gap for the employment

lawyer.

The aim of the authors’ work is to provide a comprehensive analysis of the
law on industrial action and trade union recognition. It deals with the prin-
ciples of economic torts, the relevance of common law defences, and the
trade dispute immunity (which is, as authors state, a ‘shuttlecock’” between
the Judiciary and Parliament). The authors equip the reader with a thorough
grounding of first principles in this area. They highlight the complexity of
the rules introduced by the Thatcher Government concerning ballots; and
examine less common forms of industrial action such as sit-ins and lock-outs.
Employment lawyers need to understand both the collective and the indi-
vidual dimension of industrial action and this book duly covers the effect of
strikes on the individual employment contract, unfair dismissal rules and
social benefits.

It is timely that the authors have also covered the new law on statutory trade
union recognition, a regime which is destined to survive the Government’s
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review in 2003 of the Employment Relations Act 1999. The authors also
bring to bear their first hand experience of the rules relating to applications
under the Act for trade union recognition and highlight the emerging ‘case
law’ of the Central Arbitration Committee.

The aim of this series is to provide analysis of the law combining intellectual
rigour with practical relevance. In this I believe the authors have admirably
succeeded.

Professor John McMullen
Leeds
December 2003
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FOREWORD

What was in 1987 the very first book on the The Modern Law of Strikes has
now evolved into The Law of Industrial Action and Trade Union Recognition
and has become a staple requirement for all those in the employment field.
As we all aim to improve and enhance industrial relations, and ever more
mechanisms are created to achieve conciliation and partnership between the
two sides of industry, it is still essential to understand, evaluate and provide
for the alternative: while as for trade union recognition, this has once again
taken central stage, and this book contains so far as I know the first detailed
consideration of the actual operation of the new statutory scheme by refer-
ence to the cases reported on the CAC’s website, and it is a masterly analysis.
The extraordinary industry of John Bowers QC, Michael Duggan and David
Reade, and their extensive knowledge of the subject combine to ensure that
this book is not only immensely readable but a vital tool for unions and
employers, arbitrators and conciliators, lawyers and judges alike.

Mr Justice Burton

President of the Employment Appeal Tribunal and
Chairman of the Central Arbitration Committee

vil



PREFACE

We have all enjoyed writing this book. Two of us worked on the original
work The Modern Law of Strikes in 1987 since when much has changed. We
have been joined by David Reade and have now included the law on trade
union recognition which is a fascinating area under the jurisdiction of Sir
Michael Burton as Chair. We thank him for his gracious Foreword to this

book.

Labour law is very dynamic. In order to prove the point, on the very date
when we were writing the Preface (2 December 2003) the Government
published the Employment Relations Bill. This Bill seeks to implement some
of the changes which had been recommended as a consequence of the Review
of the Employment Relations Act 1999. The recommendations of that
review are considered in the main body of the work. A copy of the Bill can
be found at www.publications.parliament.uk/pa/pabills.htm. It is not practi-
cal to make the consequent revisions to the text and in any event the Bill may
undergo amendment during the course of its progress through Parliament.
We thus can only highlight the areas which the Bill addresses so far as they
impact upon this book using the clause numbers in the present version of the

Bill.

Trade Union Recognition
There will be:

* the power for the CAC to shorten the period over which the parties are to
seek to agree the appropriate bargaining unit (cl.2);

* an obligation upon an employer to provide information to the Union
following the acceptance of an application by the CAC (cl.3);

* amendment of the provisions on determination of the appropriate
bargaining unit by the CAC, to make clear that the employer’s view on
any other bargaining unit it considers appropriate should be taken into
account (cl.4);

* provision for the appointment of a suitably qualified independent person
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to allow communication between the union and the workers after the
acceptance of an application for recognition (cl.5);

power for the CAC to extend the notification period, under para 24, over
which the parties may notify it that they do not want a ballot to be
conducted (cl.6);

provision for postal votes for absent workers where a workplace ballot has
been ordered (cl.7);

clarification that existing recognition agreements only block applications
if they include all of the following: pay, hours and holidays (cl.8);
amendments to the notice provisions for an employer wishing to termi-
nate negotiating arrangements (cl.9);

a right of appeal against the demand for the costs of the conduct of a
ballot (cl.10);

revision to the Secretary of State’s power to amend the schedule (cl.11);
a power for the Secretary of State to make orders to enable the CAC to
require the provision of information about workers to enable communi-
cation (cl.12);

a power for the Secretary of State to make orders to deal with the amalga-
mation of unions or changes in the identity of employers (cl.13);

a power to enable the CAC to require an employer to provide information
about union membership and employment in a bargaining unit (cl.14);
a definition of pay so as to exclude pension issues (cl.15); and

a power for ACAS to require the provision of information from the parties
where it is seeking to bring about a settlement of a recognition dispute

(cl.16).

Industrial Action

There are:

new provisions about the information to be provided about the employ-
ees to be balloted for industrial action (cl.17);

new provisions about the information to be provided about the employ-
ees in a notice of industrial action (cl.20); and

amendments relating to the provisions protecting employees from
dismissal during protected industrial action (cl.21).

We are grateful to our publishers, OUP, not least for accommodating our
several late changes which have meant that the book is up to date as of
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2 December 2003. We also thank all of our colleagues at Littleton Chambers.
The book is dedicated to the memory of Lord Gladwin of Clee, who started
his career as a union representative on Grimsby Docks and became a distin-
guished leader of the GMB, and a member both of the House of Lords and
the Employment Appeal Tribunal.

John Bowers
Michael Duggan
David Reade

Littleton Chambers
3 Kings Bench Walk
Temple

London EC4

xi
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