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Preface

Land is one of America’s most precious resources, central not only to our econ-
omy, but also to our culture, our social networks, our health and environmental
welfare, and our aspirations for “the good life.” Not surprisingly, then, land also
is one of the most heavily regulated of our resources. This book views the land-
development industry as a regulated industry. It asks students to justify when
and why regulation should be preferred to its alternatives — the market, systems
of informal norms, private law such as the law of nuisance, and private ordering
through covenants and other formal agreements. It reveals that decisions about
whether and how to regulate involve choices among imperfect institutions, and
challenges students to consider how the advantages of each alternative institu-
tion might best be harnessed, and how the risks of each might be minimized.

There are three basic players in the land use “game”— landowners/devel-
opers, neighbors, and governments (usually local ones). The existing land use
regulatory scheme divides power among these three players and creates incen-
tives for each of them. This book describes the many variations of this complex
and decentralized regulatory system, and repeatedly invites the student to evalu-
ate the wisdom of current substantive rules and procedural structures.

A lawyer primarily participates in the incremental design of the land use
regulatory system when striving to solve a problem that confronts a client at a
particular moment. This book therefore explores the practical problems that
vex both attorneys trying to secure development approval for their clients, and
those trying to block proposed development. It asks students to pay close atten-
tion to the facts that underlie typical controversies, and the ways in which those
facts are developed by attorneys and their clients. It focuses students’ attention
on the differences between the rights a developer has as plaintiff against a gov-
ernment and those the developer has as defendant (or real party in interest) in a
neighbors’ lawsuit. It explores the relevance of distinctions between state and
federal courts and between administrative and legislative tribunals. It confronts
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students with the critical difference between winning a lawsuit and building a
profitable project, and thereby challenges students to strategize not only about
rights, but also about remedies, and about alternatives to litigation. ’

This book was a group project. Over the years, dozens of law students pro-
vided thorough, sophisticated, and creative research assistance. We gratefully
acknowledge the contributions of Julie Becker, Suzanne Bell, Dylan Calsyn, Si-
mon Frankel, Peter Hennigan, William Kealey, and Henry Smith at Yale and
Stanford, and of Kyle Brown, David Butler, Thomas Caballero, Deborah Gold-
man, Jacob Hollinger, Lisa Kung, Joshua Levine, Mae Lin Gould, Rupa
Gupta, Carl Marcellino, Jeffrey Neurman, Erika Preiss, Alex Reinert, Inna
Reznik, Angela Showalter, Justin Smith, Nanina Takla, lan Tattenbaum, and
Heath Weisberg at NYU and Harvard.

Students in our classes at Yale and NYU “test-drove” drafts of the book.
They were joined in this experience by students at the University of California
at Berkeley School of Law, the University of Chicago Law School, Emory Uni-
versity School of Law, Indiana University School of Law at Bloomington, the
University of Michigan Law School, the University of Texas School of Law, the
University of Virginia School of Law, and the College of William and
Mary —Marshall-Wythe School of Law. We benefitted from the insights of these
students’ professors: Antonio Rossman, Richard Epstein, Bill Buzbee, Jeffrey
Stake, Rick Hills, Corwin Johnson, Jim Ryan, and Lynda Butler. Several anony-
mous reviewers offered constructive guidance. Ricky Revesz generously and as-
tutely critiqued several chapters. Dean Anthony Kronman and Dean John Sex-
ton were gracious and generous in their support, as was the Filomen D’Agostino
and Max E. Greenberg Research Fund at New York University School of Law.

We owe a special debt to Libby Rohlfing at NYU, whose extraordinary
care, intelligence, and good will made the daunting, seemingly endless tasks of
preparing the manuscript go remarkably smoothly. At Yale, Alieta Marie
Levesque lent invariably cheerful and trustworthy assistance. Several people la-
boriously computerized the first edition to allow us to work from it: Vlada Briks,
Nicole Davidson, Anita Lall, and Hamid Shaikh at NYU, and Susan Salvato at
Harvard. Gary Berleth at Aspen Publishers was patient and professional in guid-
ing us through the adventures of the production process.

This book makes use of some editorial shorthands common in law case-
books. Citations appearing in judicial opinions often (but not always) are
deleted without ellipsis. Most of the footnotes in excerpted material have been
deleted without reference. Reprinted footnotes have been given the numbers
they had in the original. The editors’ footnotes are indicated by “EDs..”.

Although not everyone will consistently agree with our perspective and edi-
torial decisions, we hope that all who use this book will find the materials chal-
lenging and thought-provoking.

Robert C. Ellickson
Vicki L. Been
October, 1999
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