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Preface

This book is based upon my Ph.D. thesis submitted to the Cardiff Law School, University
of Wales in 1991.

At the time of submitting this to the publishers of the Wuhan University Press, I have
already been with the Fudan Law School, Fudan University for more than a year, which also
means that it is inconvenient for me to have a complete access to the materials about the new
developments of the English law upon which this book is based. So, instead of making a
piecemeal revision which may not be reliable, this author decided to publish this book in its
original form in which it was submitted to the Cardiff Law School about 12 years ago on
September 31, 1991. As a result, the new developments about the English law including the
1992 Bills of Lading Act and the 1999 Third Parties’ Right Under the Contracts Act would not
be considered in this book. However, so far as the above-mentioned two Acts are concerned, as
this book has devoted detailed examinations to the judicial practice leading to the enactment of
this two acts, this book is still very useful for understanding these two Acts. That aside, the
new English cases decided upon during this twelve years’ period have not changed greatly the
law upon which this book is based. After all, this book reflects my then understanding and
opinions about the areas covered by this book.

At the time when this book goes to press, I have lots of gratitude to make to various
parties. Apart from my parents and other relatives who have helped me one way or another
during the long course of writing this book, I should express my gratitude to the Ministry of
Education of China who financed me, through the Chinese Embassy in London, for the tuition
and major living expenses for my studying in the U. K. Thanks also go to the British Council
for giving me a one year scholarship.

[ am also very grateful to the late Professor Cadwallader, who was not only my Ph. D.
supervisor but also my teacher of various maritime law subjects in my LL. M. course. So, it
could be said that it is mainly he who introduced me to the English maritime law.

Finally, I would like to thank Wuhan University Press and her editors for assisting me in
various aspects towards the publishing of this book. In the same vein, thanks also go to the
Fudan Law School, Fudan University for providing partial financial support for the publishing
of this book.

LC
31 August, 2003
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Summary

Exception clauses are the major device of the risks allocation in any contracts. The bill of
Lading contracts and the marine cargo policies are no exceptions.

This thesis is focused on the legal aspects of the exception clauses of three kinds in the bill
of lading contract: the exclusion of liability clauses, the limitation of liability clauses and the
limitation of action clauses. Then it will go on to see how these exception clauses affect the
marine cargo policies especially through the insured perils clauses.

After discussing the basis of the bill of lading carrier’s liability, many issues concerned
with the exception clauses in bills of lading are discussed in detail. Among those issues, many
are not only important f{or the shipping law but also important for the general law of contract.
Such issues are: construction of the negligence clause, construction of the fundamental breach
clauses and the right and burden of the third parties under the exception clauses. Otherwise,
discussion is centred on the detailed examination of art. IV, r. 2, art. IV, r. 5 and art. 111,
r. 6 of the COGSA 1971 and the relationship between these clauses and the five incidents:
negligence in care of goods, unseaworthiness, deviation, delay and wilful misconduct. Similar
issues are discussed in the context of the Hamburg Rules.

On the part of the marine cargo insurance, apart {rom surveying some general issues
concerned with the liability of the cargo insurer and with the insured perils clauses and excepted
perils clause in general, examination is mainly focused on the insured perils clauses in the new
marine cargo insurance clauses Clauses A or B or C to see how they co-ordinate with the
exclusion of liability clauses under the bills of lading statutes. The relationship between the
insured perils clause and the five incidents: negligence in care of goods, unseaworthiness,
deviation, delay and wilful misconduct are also discussed. Such discussion is carried out with
the view to seeing whether there exists some difference between the impact of those five
incidents on the exception clauses in the bills of lading and the impact of those incidents on the
insured perils clause in the marine cargo policy thus affecting the risks allocation among the
cargo owner, carrier and the marine cargo insurer. The impact of the limitation of liability
clause and the limitation of action clause on the marine cargo policy is also discussed.

The main statutes, codes and international conventions under discussion are the COGSA
1971, the Hamburg Rules and M. 1. A. 1906. Yet, the M.S. A. 1979, the Limitation Act
1980 and the Arbitration Act 1950 are also discussed to some extent in relation to the limitation
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of liability clause and the limitation of action clause. That aside, the standard form contract of
marine cargo insurance Clauses A or B or C are the main subject of discussion on the part of the
marine cargo insurance.

Above all, in the following aspects this thesis is intended to contribute to the knowledge.
First, a detailed, comprehensive and updated examination of almost all aspects of exception
clauses in bills of lading has been made especially in relation to the bills of lading statutes.
Second, the confusion caused by the usage of many similar terms in both bills of lading and in
marine cargo insurance is attempted to be clarified. Third, if we regard the cargo insurer’s
liability as one stool and the carrier s liability as another stool, this thesis is attempted to survey
whether under certain legal regimes the cargo owner falls on either of or both of or between

these two stools.
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