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PREFACE

With the publication of the first of the perfect bound Cumulative Case Law Sup-
plements Crankshaw’s Criminal Code provides a two step system for researching the
Criminal Law of Canada:

CUMULATIVE CASE LAW SUPPLEMENTS

The perfect bound Cumulative Case Law Supplements will update the CASE
DIGESTS and ANNOTATIONS AND ARTICLES relating to each section of the
Criminal Code and related statutes on a quarterly basis. This first Supplement updates
Volumes 1 to 3 of the Criminal Code to August 1993. The next Supplement, to be
published in Novemmber 1993, will update Volumes 1 to 7 containing the Criminal
Code and related statutes to September 1993.

The cumulative format of the bound supplements means that only this one other
source needs to be consulted in addition to the looseleaf volumes. With the publication
of each new Cumulative Case Law Supplement, the previous Supplement will be
discarded. The updates in the prior supplement are carried forward into the new
supplement or are incorporated into the main work volumes through periodic looseleaf
replacement pages.

LOOSELEAF REPLACEMENT PAGE RELEASES

Where a section of the Criminal Code or related statutes is amended, or proclaimed
into force, looseleaf replacement pages will be issued for the affected pages. At the
same time, all updates of CASE LAW and ARTICLES AND ANNOTATIONS
contained in the Cumulative Case Law Supplement will be incorporated into the
affected pages by the looseleaf replacement page release. As a result, the looseleaf
release will contain the text of the amended or proclaimed section together with
updated CASE LAW and ARTICLES AND ANNOTATIONS. The first looseleaf
replacement page release will be published in October 1993.

This innovative two step approach to accessing the Criminal Law of Canada main-
tains the statutory provisions and case law at a maximum level of currency while
minimizing filing requirements.
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44, Libman, R., The Defence of Drinking and
Driving Offences: Too Drunk to Drive; Too
Drunk for a Defence? (1991), 3 JM.V.L. 16

45. Page, J., The Constitutional Validity of Sec-
tions 34, 35 and 184(3) of the Highway
Traffic Act of Ontario (1991),3J.M.V.L. 115

46. Watson, J., Take the Bus for Awhile: The
Offence of Disqualified Driving (1991), 3
JM.V.L. 235

47. Delisle, R.J., When Do Evidential Burdens
Violate Section 11(d)? (1992), 13 C.R. (4th)
161

48. Gold, A.D., Annual Review of Criminal Law
1992

49. Manson, A., Kindler and the Courage to Deal
with American Convictions (1992), 8 C.R.
(4th) 68

50. Ruby, C., & Jull, K., The Charter and Reg-
ulatory Offences: A Wholesale Revision
(1992), 14 C.R. (4th) 226

51. Swart, D., Wholesale Travel: Presuming
Guilt for Regulatory Offences is Constitu-
tional but Wrong (1992), 8 C.R. (4th) 225

52. Kent, C.J., The Canadian and International
War Against Money Laundering :Legal Per-
spectives (1992-93), 35 C.L.Q. 21

53. Ryan, H.R.S., Annotation — R. v. Zundel
(1993), 16 C.R. (4th) 5

The following cases digested in the main
work were cited in the above annotations.

R. v. Finta (1992), 73 C.C.C. (3d) 65 (Ont. C.A.).
Cited in Annotation 48.

R. v. Morgentaler (1991), 7 C.R. (4th) 1, 66
C.C.C. (3d) 288 (N.S. C.A.). Cited in Annotation
48.

R.v. Negridge (1980), 17 C.R. (3d) 14,54 C.C.C.
(2d) 304 (Ont. C.A.). Cited in Annotations 40, 41.
R. v. Oakes (1983), 1 S.C.R. 103,50 C.R. (3d) 1,
24 C.C.C. (3d) 321. Cited in Annotations 37, 38,
39, 42, 43, 44, 45, 46, 47, 49, 50, 51, 52, 53.

CASE DIGESTS

Contents

§1 Presumption of innocence
§2 Punishment

§3 Offences outside Canada
§4 Criminal offence

681 Presumption of innocence

A trial judge was held to have erred when
he regarded the Crown’s case as a choice
between the evidence of the Crown and the
defence. The Court of Appeal stated that he
failed to articulate a third possibility, that
without believing the accused the court may
still be left with a reasonable doubt about
his guilt.

R.v. G. (S.N.) (1992), 117 N.S.R. (2d) 152, 324

A.P.R. 152 (N.S.C.A.) (Hallet, Chipman, Roscoe
JI.A)

Section 9 Criminal offences to be
under law of Canada

CASE DIGESTS

Contents

§1 Contempt — Definition

§2 Jurisdiction

§3 Mens rea

§4 Contempt in the face of the court —
Definition

§5 Contempt in the fact of the court — By
counsel

§6 Contempt in the face of the court — By
accused and other witnesses

§7 Contempt in the face of the court — By
Jurors

§8 Acts prejudicing a pending cause — By
publication
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§9 Acts prejudicing a pending cause —
Interference with persons involved in
litigation

§10 Acts prejudicing a pending cause —
Interference with evidence or court
documents

§11 Acts prejudicing a pending cause —
Conduct affecting order in court

§12 Acts prejudicing a pending cause — Effect
on conviction

§13 Acts prejudicing a pending cause —
Liability for costs

§14 Revenge on persons concerned in litigation

§15 Abuse of process of the court

§16 Publishing matter scandalizing the court

§17 Non-compliance with court order

§18 Procedure

§19 Principles of sentencing

§20 Attempt to commit contempt

9§81 Contempt - Definition

The power to punish for contempt of court
is an integral part of the inherent powers of
the courts and as such it constitutes an essen-
tial element in the proper administration of
justice.

Videotron Liée v. Industries Microlec Produils
Electroniques Inc., [1992] 2 S.C.R. 1065, 76
C.C.C. (3d) 289 (Lamer, C.J.C., La Forest,
L’Heureux-Dubé, Gonthier, Stevenson JJ.),
affirming (1990), 56 C.C.C. (3d) 436 (C.A.
Que.)(McCarthy, Brossard, Proulx JJ.C.A.

9§5 Contempt in the face of the court -
By counsel

When an accusation of contempt results
from a confrontation between a judge and a
solicitor, when the actions or the remarks
are aimed at the judge personally and when
the urgency does not require that the matter
be solved immediately, procedural fairness
and particularly the guarantee of an impar-
tial hearing demand that the accuser judge
disqualify himself and leave it to another

judge to settle the dispute.

R. v. Barbacki (1992), 76 C.C.C. (3d) 549 (sub
nom. Barbacki c. Lalande) (Que. C.A.) (Beaure-
gard, Proulx, Fish II.C.A.)

9§18 Procedure

The accused is not compellable in contempt
proceedings. Because of the public law
aspects of contempt of court, it must be sub-

CRANKSHAW'’S CRIMINAL CODE

ject to certain rules of fundamental justice,
even if its effectiveness might thereby be
reduced. Contempt of court cannot be
reduced to a simple means of enforcing

judgments.

Videotron Ltée v. Industries Microlec Produits
Electroniques Inc., [1992] 2 S.C.R. 1065, 76
C.C.C. (3d) 289 (Lamer, CJ.C.,, La Forest,
L’Heureux-Dubé, Gonthier, Stevenson JJ.),
affirming (1990), 56 C.C.C. (3d) 436 (C.A. Que.)
(McCarthy, Brossard, Proulx JJ.C.A.)

If a judge who witnesses a contempt offence
can adjudicate upon it he is still under an
obligation to act fairly, in compliance with
the guarantees of independence and impar-
tiality. However, the judge should disqualify
himself when the circumstances which
resulted in the citation for contempt give rise
to at least a reasonable apprehension of par-
tiality.

R. v. Barbacki (1992), 76 C.C.C. (3d) 549 (sub

nom. Barbacki c. Lalande)(Que. C.A.) (Beaure-
gard, Proulx, Fish J1.C.A.)

Section 12 Offence punishable
under more than one Act

ANNOTATIONS AND ARTICLES

57. Libman, R., Analysis of the Case Law (1989),
1JM.V.L.76

58. Libman, R., Analysis of the Case Law (1989),
1JM.V.L. 335

59. Libman, R., Analysis of the Case Law (1990),
2IM.V.L. 261

60. Pearson, J.C., Annotation — R. v. Grant
(1990), 2 JM.V.L. 357

61. Watson, 1., Impaired Ability to Drive: Do
Only Drunks Need Apply? (1990),2 JM.V.L.
1

62. Libman, R., Analysis of the Case Law (1991),
3IMVL. 89

63. Libman, R., Analysis of the Case Law (1991),
3JM.V.L. 200

64. Watson, J., Take the Bus for Awhile: The
Offence of Disqualified Driving (1991), 3
JM.V.L. 235

65. Gold, A.D., Annual Review of Criminal Law
1992

66. Smith, L.D., Book Review: Double Jeopardy,
Pleas and Verdicts (1992), 71 Can. Bar Rev.
187
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67. Libman, R., Back to the Breathalyzer: Recent
Developments in Drinking and Driving
Cases (1992), 34 M.V.R. (2d) 48

68. Manson, A., Answering Claims of Injustice
(1992), 12 C.R. (4th) 305

69. Pearson, J.C., Annotation — R. v. Green-
wood (1992), 8 C.R. (4th) 235

70. Tanovich, D.M., Annotation — R. v. Hawk-
ins (1992), 14 C.R. (4th) 287

71. Fitzgerald, T.EK., R. v. Grant: A Critical
Analysis (1993), 4 JM.V.L. 57

72. Libman, R., Annotation — R. v. Langdon
(1993),40 M.V.R. (2d) 1

73. Libman, R., R. v. Grant — Taking the
ALERT. for ‘Granted’’? (1993), 4
JM.V.L. 208

74. Manson, A., Annotation — Idziak v. Canada
(Minister of Justice) (1993), 17 C.R. (4th)
164

75. Meijers, EJ., A.L.E.R.T. Demands (1993), 4
JM.V.L. 289

76. Pomerance, R.M., “‘Over 80"’ and Under
Scrutiny: Selected Charter Issues in Drinking
and Driving Cases (1993), 4 JM.V.L. 122

77. Rosenberg, M., Impaired and Other Criminal
Code Driving Offences: Recent Trends and
Developments (1993), 4 JM.V.L. 176

78. Watson, J., Annotation — R. v. Zanner
(1993),4 IM.V.L. 48

79. Witten, A.C.R., The Significance of the
Absence of Reasonable and Probable
Grounds for the Making of a Breath Demand
(1993), 4 IM.V.L. 92

The following cases digested in the main
work were cited in the above annotations.

Doré v. Canada (Attorney General) (1974),
[1975] 1 S.C.R. 756, 15 C.C.C. (2d) 542. Cited in
Annotations 66, 69.

R. v. Grant, [1991] 3 S.C.R. 139, 7 C.R. (4th)
388, 67 C.C.C. (3d) 268. Cited in Annotations 59,
60, 63, 65, 66, 67, 70,71, 72,73,75,76, 77, 79.
Grdic v. R., [1985] 1 S.C.R. 810,46 C.R. (3d) 1,
19 C.C.C. (3d) 289. Cited in Annotation 66.
Hagenlocher v. R. (1981), 65 C.C.C. (2d) 101
(Man. C.A.). Cited in Annotation 66.

R. v. Kienapple (1974), [1975] 1 S.C.R. 729, 15
C.C.C. (2d) 524. Cited in Annotations 57, 58, 62,
64, 66.

R.v. Loyer, [1978] 2S.C.R. 631, 3 C.R. (3d) 105,
40 C.C.C. (2d) 291. Cited in Annotation 66.

R. v. Prince, [1986] 2 S.C.R. 480, 54 C.R. (3d)
97, 30 C.C.C. (3d) 35. Cited in Annotations 61,
64, 66, 78.

Turigan v. Alberta (1988), 45 C.C.C. (3d) 136
(Alta. C.A)). Cited in Annotation 64.

R. v. Wigglesworth, [1987] 2 S.C.R. 541,60 C.R.
(3d) 193, 37 C.C.C. (3d) 385. Cited in Annota-
tions 66, 68, 74.

R. v. Wigman, [1987] 1 S.C.R. 246, 56 C.R. (3d)
289, 33 C.C.C. (3d) 97. Cited in Annotation 66.
R. v. Worrall (September 9, 1988), Doc. V00709
(B.C. C.A.). Cited in Annotation 62.

CASE DIGESTS

Contents

§1 Principle articulated by section

§2 The same facts — Res judicata and issue
estoppel

§3 The same offence — Autrefois acquit and
convict

§4 Exception to the principle

§5 Choice of offences by the Crown

§6 Procedural implications

12§82 The same facts — Res judicata and
issue estoppell

There is a factual nexus between the offence
of obtaining for consideration the sexual ser-
vice of a person under 18 and the offence of
touching for a sexual purpose a person under
14. However, because the first mentioned
offence requires consideration, there is
insufficient legal nexus for the Kienapple
principle to apply.

R. v. Vanderteems (July 7, 1992) Doc. CA C8127
(Ont. C.A.) (Brooke, Lacourciere, McKinlay

JJ.A.), affirming (May 13, 1991), Doc. Toronto
0615/89J (Ont. Gen. Div.) (Borins J.)

Section 16 Defence of mental
disorder

ANNOTATIONS AND ARTICLES

158. Watson, J., Take the Bus For Awhile: The
Offence of Disqualified Driving (1991), 3
JM.V.L. 235

159. Healy, P., Criminal Law— Care and Control
of Motor Vehicle While Impaired — Self-
induced Intoxication No Defence — Princi-
ples of Fundamental Justice — Charter of
Rights and Freedoms, ss. 7,11(d) R. v.
Penno (1992), 71 Can. Bar Rev. 143

160. McKay-Panos, L., Appeals by The Crown
From A Verdict of Not Criminally Respon-
sible on Account of Mental Disorder in Pro-
ceedings Upon Indictment (1992), 14 C.R.
(4th) 353

161. Ruby, C., & Jull, K., The Charter and Reg-
ulatory Offences: A Wholesale Revision
(1992), 14 C.R. (4th) 226
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