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FOREWORD

I am pleased to have been invited to contribute this foreword to a work that
represents an important attempt to map the contours of the subject of develop-
ment law by someone who combines the discipline of an academic with the
insight of a practitioner actively engaged in the field. Although there is much in
this area that is controversial, Rumu Sarkar’s work manages to avoid the pitfalls
of ideology that seem so often to beset writings on this subject.

The work begins with what the author has termed a “fin de siécle analysis” of
trends affecting the milieu of development and the evolution of legal principles
involved in this movement. Indeed, this stock-taking element is a constant fea-
ture of the book, being further represented by the author’s notion of the “Janus
Law Principle,” emphasizing “the importance of looking backward into the past
of a developing country as well as ahead into the future,” like the Roman god
Janus. While, however, this is a work that sees the past—and context more gener-
ally: economical, sociological, philosophical—as an important foundation of the
law relating to development, the work recommends itself primarily as a forward-
looking attempt to examine the framework within which this law is evolving.

A key feature of this analysis is the link identified at the outset and reflected in
the title of the work, namely, the connection between the law relating to development
and that pertaining to international finance. It is in this context, in particular, that
Ms. Sarkar addresses the issues in Part [T of the text under the general heading of
“International Financial Architecture”—namely, international borrowing and the
problems of the debt crisis, the trends and implications of privatization as a devel-
opment strategy, and the importance of emerging capital markets, both as concept
and practical reality. This is where the meat of the subject lies.

Inevitably, in a work of this nature, which attempts to present a holistic view of
a subject in a state of flux, there will be elements in the analysis that will occasion
debate and dispute, both for what is said and for what is not. That is a good thing.
The particular merit of the work lies in its view of the horizon and its ability to iden-
tify concrete landmarks thereon. There is bound to be debate about such matters as
the New International Economic Order, the status of the “right” to development,
the meaning of the notion that there is an “inchoate right to become a stakeholder
in the development process,” as well as many other significant concepts. This work
will set the debates in context, particularly in view of the clarity of exposition that
comes from the fact that the author is writing about what she is engaged in on a
day-to-day basis. The book is a valuable and welcome contribution to the scholarly
literature in an increasingly important area of international and transnational law.

Professor Sir Elihu Lauterpacht CBE, QC
Cambridge, U.K.



PREFACE

The study of development law is a personal journey for me since it combines the
disciplines of law and political theory, the two subjects of inquiry that fascinate
me the most. After being privileged to teach a course initially entitled, “Law and
Development,” at the Georgetown University Law Center for several years, cer-
tain overarching themes gradually became more apparent to me. I realized that
these issues deserved a fairly lengthy, coherent treatment that lay outside the
confines of the course offering. Writing a book, although a serious undertaking,
seemed to be the only logical step in the direction of fully exploring my thoughts
about the subject. Further, my hope was to transform my collective thoughts into
a simplified and streamlined form that could be used in teaching the subject
more effectively to my students.

Moreover, it was the fortuitous combination of my teaching along with the
necessary practical field experience required by and developed through my
former positionas anattorney with the U.S. Agency for International Development
(USAID) that fueled this effort. My objective, as I later came to realize, was to
bring some cohesion and discipline to a fragmented and overly diverse topic.
Over time, I, along with my students, had become more and more dissatisfied
with using law review articles that varied widely in their topics, treatment of the
subject, and points of view. My class lectures were the first time when my stu-
dents and I had the opportunity to discuss the theoretical framework and practi-
cal considerations that constituted the foundation of what I began to see as an
emerging legal discipline.

However, describing the contours of an emerging legal discipline was, as I
discovered, quite an undertaking, since it required that I define the subject
matter, describe its contents, and persuade other academicians and legal practi-
tioners that the subject is legitimately supported by substantive law principles.
Chapter 2 is devoted to this effort and required extremely focused yet creative
research and writing. I relied on the public international law origins of much of
this subject matter and therefore divided the chapter into a discussion of parties,
substantive legal principles, and establishing as well as enforcing legal norms.
Rather predictably, I relied on U.S. constitutional law principles and federal case
law, where practicable, in this attempt.

For the most part, this work is designed to establish a foundation of substan-
tive law principles of international development law. The text is geared toward
graduate law students (and their professors) and is designed to give a general,
basic overview of the subject. While practitioners may find the policy-oriented
aspects useful, the text is not designed to be a practitioners’ handbook.
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A. A SCHEMATIC OVERVIEW OF THE TEXT

Indeed, a brief description of the contents and the approach of the text may be
useful at the outset. The main discussion of the text treats two separate but
related aspects of international development law. The first part deals with theo-
retical and policy implications of international development law. In a nutshell,
the first chapter sets forth a theoretical framework of analysis from which three
other chapters flow: Chapter 2, which describes the underlying substantive prin-
ciples of international development law; Chapter 3, which applies development
law principles to development “projects” in the field as seen from the perspective
of international donor institutions; and Chapter 4, which examines whether
there is a human right to development. This subject is treated separately from
the initial theoretical discussion of international development law since it is a
topic that has its own public international law and private litigation aspects. For
this reason, it is legally distinct and gives the most clearly legal analysis of the
general subject matter.

The second part of the text addresses the international financial architecture
and how the process of financing development creates its own results, problems,
and dilemmas. The nature and roles of the various parties to the development
process (e.g., states, multilateral institutions, corporations, non-government
organizations [NGOs], individuals) creates its own layer of complexity. However,
the focus will be on international borrowing practices and investment rather
than on trade issues.

B. IN-DEPTH DESCRIPTIONS OF THE TEXT

Chapter 1 examines the theoretical underpinnings of international development
law. An understanding of the theoretical background of the subject is quite
important, particularly since the impact of certain philosophies and assump-
tions are clearly felt in the policy framework and the development strategies pur-
sued by both developed and developing societies. The text endeavors to give a
jurisprudential overview of the philosophies underlying development law and
practice. Hopefully, this theoretical framework will set the tone for more specific
inquiries.

For example, rule of law (ROL) programs currently underway in many parts of
the world, and arguably in all parts of the world, give a glimpse into the policies
underlying systemic legal reform efforts. ROL programs (examined in more detail
in Chapter 3) can be catalysts for legal change, which can later be systematized to
create fundamental structural legal changes. ROL programs often address (and
challenge) the most basic legal concepts and institutions within a developing soci-
ety and provide a window of insight into the types of legal changes being contem-
plated (and actually instituted) by developing countries. The institutional
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framework for such changes are examined not so much from the standpoint of
an historical overview, but to indicate certain underlying tensions in the policies
underlying development strategies, and the evolution of such changes.

In addition, Chapter 2 outlines the contours of an emerging body of interna-
tional development law in its underlying fundamental principles, certain sub-
stantive principles of law, and the institutional framework in which development
law is unfolding. Further, I believe an explanation is required as to why I choose
to formulate fundamental principles of development law at the outset rather
than deriving the same principles and rules from the actual practice of develop-
ment law. In the effort to define substantive principles of development law, I had
little choice but to rely on a deductive approach (where general propositions are
used to support specific conclusions) rather than on an inductive approach
(where specific instances are used to derive general principles).

Generally speaking, the first approach forms the foundation of many civil law
traditions and the second approach is widely used in common law jurisdictions.
As a common law practitioner, it would have been my preference to review case
law, rather than case studies, in order to formulate (or at least suggest the formu-
lation of) general principles of development law; however, this was not an option
available to me since the requisite underlying case law does not yet exist. Judicial
and adjudicatory bodies (outside of trade-based tribunals) simply are not focused
on development law—oriented questions. Therefore, I took the initiative to estab-
lish a rules-based framework of analysis in hope that it will, in time, provide the
underlying legal support to a more practical, case-driven methodology.

Further, Chapter 4 examines whether there is a right to development, and the
genesis of the human right to development. While arguably, this section could
have been moved to the first part of the text under the main theoretical part, in
my opinion, this would unnecessarily clutter the discussion. Human rights anal-
ysis is very specific in the law, and it is perhaps the only chapter in the text that
sets forth recognizably legal analysis.

Moreover, the topic has been broadened considerably in recent decades by a
certain “judicialization” of rights to include, for example, matters such as hous-
ing, clean water and other entitlements, which heretofore lay outside an interna-
tional human rights rubric. While litigation on these matters is just beginning,
it evidences a new perspective on an entitlement to the dignity of the human
person that is arguably encompassed within a right to development. Although
this new legal dialogue is still evolving, it demonstrates a fresh new movement
in this arena. Further, for those who intend to use the text for pedagogical
purposes, this chapter is separate from broader theoretical discussions in order
to be taught separately (or not) by the professor using the text.

Second, Chapters 5 through 7 of the text examine the international financial
architecture that has both private and public components. Many professors and
legal commentators may question the inclusion of international borrowing, debt,
and investment to the exclusion of trade. While the impact of trade on development
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overall is unquestioned, the subject is too vast and complicated to be treated
adequately here. The omission of the topic here is being done with the hope that
it will help narrow and better define the subject matter of international develop-
ment law and that, further, the reader will supplement the discussion with other
texts, as necessary, to account for the omission.

Private international transactions can act as a catalyst for initiating structural
legal reform in the financial sector and may have many downstream implica-
tions. Further, the role of the state in financing development through interna-
tional borrowing from private commercial and public multilateral banking
sources are examined. Sovereign borrowing practices of the past failed to yield
tangible development results and contributed to the enormous debt crisis of the
early and mid-198os, ultimately leading to the imposition of strict structural
adjustment policies by the International Monetary Fund (IMF) and the
International Bank for Reconstruction and Development (IBRD or “World
Bank”). The gradual withdrawal of the state from productive sectors of the econ-
omy through privatization mechanisms are critically reviewed, and the implica-
tions of this recent evolution in the role of the state will be explored.

Two factors, namely the severe economic repercussions caused by an overreli-
ance on short-term sovereign borrowing and the privatization of public sector
enterprises, have resulted in a critical reconfiguration of the state’s role in the
development process. Indeed, developing states are beginning to rely more and
more on private equity markets to finance their development needs. The impli-
cations of this, including the impact this might have on developed countries, will
be explored later in the text.

Since the queries posed by the subject of international development law are
broad, it would be remiss on my part not to advise the reader of the limitations
of this text. This text examines the relationship of certain legal, historical, and
philosophic ideas to one another within the context of the international develop-
ment process. It is not intended to be used as a primer for international business
transactions. Nor is this text intended to be a restatement of black letter law on
subjects such as bankruptcy law, secured transactions, or intellectual property
law, as such subjects might affect relations between the developed and the
developing world. More importantly, trade issues, while critical to the interna-
tional development process, have not been addressed since those debates
are so abundantly addressed elsewhere. Not only would it be redundant but
also less ably discussed within this context. It is the hope of the author that
the professors using the text will supplement it with texts on trade, as they
see fit.

In sum, this discussion is meant to put the dramatic legal changes that have
taken place over the past few decades into perspective and to explore the relation-

ships, if any, between these changes and examine their significance for the
future.
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C. METHODOLOGY

Further, with regard to the methodology employed here, the subject matter of
International Development Law: Rule of Law, Human Rights, and Global Finance is
still evolving and comprises a rather unorthodox legal study. In fact, the normal
channels of discourse (e.g., case law that distills principles of law from court
cases) are not easily available to apply to this type of analysis. International devel-
opment law also intersects other disciplines such as economics, philosophy, and
political theory, which makes legal analysis of the topic somewhat unwieldy in
this respect. Empirical case studies have been used illustratively to show certain
trends and to help draw certain conclusions; thus, much of this material is anec-
dotal in nature.

Perhaps the concept of international development law is now more widely
accepted. This acceptance was unexpectedly but directly brought to my attention
in the law review authored by I. Haque and R. Burdescu entitled, “Monterrey
Consensus on Financing for Development: Response Sought from International
Economic Law,” (27 B.C. Int'l & Comp. Rev. 219, 243 [2004]). The authors assert
that two fundamental law principles that I set forth, namely, mutuality and the
duty of cooperation, are a matter of recognized state practice at this point. I am
delighted to have articulated legal principles that have proved useful within the
context of international development law generally.

The most interesting, sustained, and profound debates of the text have taken
place in my classroom and have been initiated by my students. I have been
greatly enriched by their passionate commitment to the issues that this subject
matter embraces. I greatly value their views on the subject, especially in relation
to the theoretical notions that I have tried to impart to them.

Through my teaching experience, I have learned a more “politically correct”
application of the Socratic method, which is simply to call on the student who
says nothing but whose face reveals the eagerness of his or her thoughts. (This
is far more productive and less intimidating than calling on students by rote or
by alphabetical order, where the effect, if not the purpose, is to demean or ter-
rify.) Teaching has also provided me with the opportunity to apply the clinical
method in the classroom by requiring students to negotiate complex and inten-
sive in-class exercises, a requirement that they have later told me that they
actually appreciated. (In-class exercises that | have used in the past have included
hypothetical examples of housing guarantees, debt-for-nature swaps, and priva-
tizations of state-owned enterprises, and project finance undertakings, all of
which succeeded beyond any expectations I may have had.)

This text has also provided me with a clear pedagogical tool that I have used
to better understand and explain the theoretical and complex multidisciplinary
background of the subject, and it is my hope that it provides the reader with the
same opportunity. However, my true hope is that the ultimate end user of the
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text will not be my students, other law professors, or development specialists but
rather the policymakers in the developing world who might find that something
written here guides them toward making disciplined, ethical, and conscientious
choices in the international development law process.

D. WHAT IS INTERNATIONAL DEVELOPMENT LAW?

So, what exactly is the subject of international development law? For most legal
practitioners, the subject of development law is not well understood or well
defined. In fact, since development law and international finance is generally not
taught in law schools, nor is it the subject of continuing legal education courses,
exposure to the subject for most legal practitioners tends to be limited. Further,
there appear to be no agreed upon notions of what the subject is or should be
comprised of. International development law, at least to most observers and
commentators, seems to be a multidisciplinary mixture of certain technical
aspects of international corporate practice overlaid with economics, political
theory, history, and sociology.

To begin with, “development” seems to be a choice—that is to say, a decision to
view certain issues from the perspective of encouraging the economic, political,
legal, and even the cultural development of Asia, Africa, Latin America, the
Caribbean, and Central and Eastern Europe along with Central Asia (i.e., the former
Soviet Bloc). For most practitioners and theorists, however, the overall objectives of
alleviating poverty and human suffering and of improving the human condition
more generally are the desired end product of the development process.

Arnartya Sen has posited that:

Development can be seen, it is argued here, as a process of expanding the real
freedoms that people enjoy. Focusing on human freedoms contrasts with
narrower views of development, such as identifying development with the
growth of gross national product, or with the rise in personal incomes, or
with industrialization, or with technological advance, or with social modern-
ization. . . . If freedom is what development advances, then there is a major
argument for concentrating on that overarching objective, rather than on
some particular means, or some specially chosen list of instruments. . . .

Development requires the removal of major sources of unfreedom: poverty
as well as tyranny, poor economic opportunities as well as systematic social
deprivation, neglect of public facilities as well as intolerance or overactivity of
repressive states. . . . In [some] cases, the violation of freedom results directly
from a denial of political and civil liberties by authoritarian regimes and from
imposed restrictions on the freedom to participate in the social, political and
economic life of the community.*

* Amartya Sen, DEVELOPMENT As FrReepom (Alfred A. Knopf, 1999), at 3.
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Professor Sen’s interdisciplinary approach heralds a fresh, new approach to
questions of development generally. However, at this stage, it is doubtful that a
final and binding definition of development and consequently of international
development law will be agreed upon by its practitioners or theorists. Suffice it to
say that development law is designed to address complex issues of human
endeavor and change and, even more broadly speaking, of creating the context
for global change. In particular, development law is concerned with analyzing,
implementing, and evaluating global legal change.

The subject of International Development Law: Rule of Law, Human Rights, and
Global Finance, has a new relevancy for both common law—based and civil law—
based legal practitioners who are struggling to understand and compete in an
increasingly globalized economy. The legal practice of most international law
practitioners has been profoundly affected by these changes. Not only has the
potential geographic reach of common law-based legal practitioners exploded,
but the complexity of the legal questions they address has increased exponen-
tially as well. Whereas, in the past, international law practice was usually con-
fined to transactional work and related international litigation in Europe, Latin
America, and certain parts of the Far East, this is no longer the case. Countries
in previously unknown or inaccessible parts of the world from Kazakhstan to
Mongolia to Vietnam have suddenly burst on the scene offering vibrant legal
markets where none existed before.

The relations between developing countries or transitional economies (i.e.,
Eastern Europe and the former Soviet Union) and Western Europe and North
America have taken a legal dimension that affects the international or general
legal practitioner with an immediacy that did not exist before. And, perhaps for
the first time, international lawyers are trying to grapple with the questions and
challenges that are raised by the subject area of development law. International
legal practitioners are now being confronted with societies with radically differ-
ent legal histories, institutions, and cultures in new legal markets in developing
countries that may not necessarily have compatible legal infrastructures. Further,
these societies are themselves, in most cases, undergoing tremendous transfor-
mations and upheavals.

Although the scope and practice of development law may not yet be well-
defined, the field has increasingly gained in importance and relevance for the
international law practitioner. In recognition of this change, this text offers a
perspective on some of the legal issues and practice-oriented questions raised by
a new and unprecedented global interdependence. This discussion is designed
to give private international law practitioners, in particular, and public interna-
tional law specialists, in general, an overview of development law and some
insight into certain current trends and worldwide developments that have an
important impact on international legal practice. Any shortcomings or inaccura-
cies in the analysis presented are the full responsibility of the author.
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