AMERICAN
CASEBOOK
SERIES

ILAND USEAND
SUSTAINABLE DEVELOPMENT
LAw

CASES AND MATERIALS
Eighth Edition

John R. Nolon
Patricia E. Salkin

WEST



L.AND USE AND
SUSTAINABLE
DEVELOPMENT

LAw
CASES AND MATERIALS

Eighth Edition

By

John R. Nolon

John D. Hopkins Professor of Law
Pace University School of Law
Visiting Professor of Environmental Law
Yale University School of Forestry and Environmental Studies

Patricia E. Salkin

Associate Dean and Raymond & Ella Smith Distinguished Professor of Law
Director, Government Law Center
Albany Law School

AMERICAN CASEBOOK SERIES®

WEST.

A Thomson Reuters business

Mat #40901775



Thomson Reuters created this publication to provide you with accurate and authoritative information concern-
ing the subject matter covered. However, this publication was not necessarily prepared by persons licensed to
practice law in a particular jurisdiction. Thomson Reuters does not render legal or other professional advice,
and this publication is not a substitute for the advice of an attorney. If you require legal or other expert advice,
you should seek the services of a competent attorney or other professional.

American Casebook Series is a trademark registered in the U.S. Patent and Trademark Office.
COPYRIGHT © 1969, 1976, 1982, 1991 WEST PUBLISHING CO.

© West, a Thomson business, 1997, 2004, 2008
© 2012 Thomson Reuters

610 Opperman Drive
St. Paul, MN 55123
1-800-313-9378

Printed in the United States of America
ISBN: 978-0-314-91170-4



SuMMARY OF CONTENTS

Page
PREFACE <=scosiinissssumsnsnssossssnsasussins it sissait sois o Son s s ntins SauE Fr s e e iii
TABLE OF CASES -« - oo XXV

Chapter 1. The History, Relevance, and Practice of Land Use

and Sustainable Development Law ... 1
1. The Practice of Land Use and Sustainable Development Law -.......___. 1
2. The Natuie of Property RIghES - s emmirmmmmass e st suen semes sme et 7
3. The Law of Nuisanece - 9
4. Servitudes, Easements, Covenants and Alternative Forms of Land
Use Comtro] oo e e e 35
Chapter 2. Land Use Plans and the Planning Process............____. 52
1. Public Policy and the Economics of Land Use Regulation ............______ 52
2. Players and Process in the Land Use Game.........._...______________________ 58
3. Historical Development of Land Use Planning..................____...________ 78
4. The Content and Effect of the Master Plan ... 84
Chapter 3. The Basics of Zoning ... 108
1. The Advent of Zoning - 108
2. Zoning, Rezoning, and Conformance With the Comprehensive Plan.... 137
3. Zoning Administration and Flexibility ... 156
4. Nonconforming Uses.-... ... .. 203
5. Accessory Uses - oo 230
6. Home Occupations. ... 238
Chapter 4. Community Building: Subdivision Control and
Infrastructure ... 251
1. Regulation of the Subdivision of Land - ... 251
2. Developer Agreements and Vested Rights ... 327
Chapter 5. Fifth Amendment Limits to Land Use Regulations.... 342
1. Constitutional Protections and the Regulation of Private Property --..- 342
2. Per se Regulatory Takings ... 365
S TN 012 T 1 {0y V< 378
4; RIPONEEE: ccos oo cco ot e it i s o R i e e i S S B i 394
5. Ad Hoe Factual INGUITIEs oo co oo cansssmmssmammrssssmssmmnmsmmss sssssnminss 413
G, Remetien.. . commoms o e e e e e s 431
Chapter 6. Other Constitutional and Statutory Limits on Land
Use Regalation et s e oo ccamns scims s sspnammsumimsmismmess 439
1., Religions land st et s 441
2. Housing Discerimination- ... 464



x SuMMARY OF CONTENTS

Page
3. Telecommunications Act of 1996 -c-ouicicieimiisiisommisrr s szema e anaa 535
4. Regulating Adult Business Uses ... ... 549
5. Regulating Signs and Billboards ... 557
6. Natural Resource Bxtraction - cosmrmmme s e cese it e e 579
7. Agricultural Uses swsssasrmmmsmsmmmss s nsesams sz s sansisnap sadms s oo 591
8. Intergovernmental Conflicts ... 599
Chapter 7. Smart Growth and Human Settlement ......._______________ 627
1. Local Land Use Controls That Achieve Smart Growth ......_.._.__________. 627
Y6 /o) (O YT G SO SO N L N S 642
3. 'Growth Management -::ccisisssmmvsmsmsussssmsasisessramsassissmananssa 656
4. Smart Growth Techniques - .- 702
Chapter 8. Sustainable Development and Climate Change ...._.__. 735
1. International History ... . 735
2. U.S. Federal Policy - . 765
3. State ActionS - 786
4. Local ACtionsS - oo 812
5. Property Rights as a Barrier to Climate Change Management-......_._.. 839
6. The Road From Rio - ... 850
Chapter 9. Sustainable Building ... 852
0P 71 (076 LB o1 1110) 1 R B 852
2. Energy Efficient Buildings ... ... 852
3. Renewable Energy Facilities ---.............___ 871
4. Green Buildings and Sites: Beyond Renewables -............____.____________ 918
Chapter 10. Sustainable Urban Development ... . 962
1. The Changing American Dream............________________________________________ 962
2. Preventing Urban Decay ... . 964
3. Redeveloping Urban Areas .- ...« 992
4. Neighborhood Planning and Implementation............_..._________________ 1041
5. Competition and Connection With Suburbs ... 1060
Chapter 11. Local Environmental Law and Sustainability......_... 1088
1. Historical Overview - 1088
2. Advent of Local Environmental Law ... 1090
3. Resource—Specific Local Land Use Regulations..............___._____________ 1124
4. Using Local Environmental Law to Mitigate Climate Change by
Promoting Sequestration ... 1212



TABLE OF CONTENTS

Page
PREFAGE: . corce o e oo som st e m e s irindie ne SRS s SRS E RN WA S AR SR ERE iii
TABLE OF CASES -« - oo oo emm e e mmemememmee e nes XXV
Chapter 1. The History, Relevance, and Practice of Land Use
and Sustainable Development Law ... 1
Sec.
1. The Practice of Land Use and Sustainable Development Law ......__.__ 1
A. The Origins of Our Land Use System ... 3
(1) The Colonial Era - 4
(2) The Federal Republic.-... ... 4
B: The Ataericat APDEOBCH -« oo s it Seinn e G i b in st mmmr e 4
(1) Comprehensive Zoning ... 4
AT 500) 1 1 5, O RN == O S S — 5
(3) Zoning Procedure and Judicial Review ... 6
2. The Nature of Property Rights---ccccesimeiiamismioioramammssnssorminzaons 7
A. 'The Rights of Landowners: -« srs-se-mmssansmmss sssssosma secsmesesasmss 7
B. The Limits of Land Ownership .—ss-ussssmmssmonsassomssmassms asosmssmi 7
C. PublicControl of Land Use :wssmsstomnsmismsasssssonssmnsamssmmianssnss 8
8. The Law: of NUIBANEE wussrcusrosmeasmmsmssmmtsssnuessnmsmsmsp ssiessnsmsse setsstimss 9
A. Backgroundi c.oossscmsmsmmnrmisssesissariste st s s s et g 9
Clark v. Wambold - . 9
Boomer v. Atlantic Cement Company - 11
o o] S S = S — 15
B. Public and Private Nuisance ... ... 15
C. Zoning and the Law of Nuisance ... 16
Hadacheck v. Sebastian -« 17
Notes rzsrizinsinsacsmasrzsmmanies sz snzcsmrensis s Sn e e S RS 20
D. The Effect of Zoning on the Law of Nuisance -..........___...____________ 21
Prah v. Maretti - -« 21
Burch v. Nedpower Mount Storm, LLC ... 26
21/3) 7 R R S Y Y- 32
4. Servitudes, Easements, Covenants and Alternative Forms of Land
1Ise Control «c:m asrmvmianssnsmmessniassssssa s srnr s ey a e s s 35
7 VO § 1700 L0 T 1 L3 0 U 35
West Alameda Heights Homeowners Ass’n v. Board of County
Commissioners of Jefferson County ...
INOLES - oo 39
B. Common Interest Communities. ----.-.oooooooooooooooo . 40
Neponsit Property Owners’ Ass’n v. Emigrant Industrial Sav.
Bank scssssnmsmsnsssimsemaimmasusionaessnsonassasnsmes s semn e es e S e 41
IN DTS e 2o 2 22 R e e s s cmse D i B i S e 46



xii TABLE OoF CONTENTS

Page

Sec.

4. Servitudes, Easements, Covenants and Alternative Forms of Land

Use Control—Continued
G Private DesignControls s o mmv e s s e AR 8 e S A 48
Rhue v. Cheyenne Homes, Inc. oo 49
INOLES <o cmsmrsmremvesssnvmrr s arns oo TRk ST Sa R AR A P ES R e T RS S NS SR R e s 51

Chapter 2. Land Use Plans and the Planning Process ... 52

Sec.

1. Public Policy and the Economics of Land Use Regulation .................. 52
QUESTIONIS, =sxncsnseassnnimarmsormrnmiss i B e N A A S B A AR SRR SRR 53
“Zoning and Land Use Regulation™ in Boudewijn, Bouckaert and

Gerrit De Geest (Eds). Encyclopedia of Law and Economics, Vol. I1.
Civil Law and Economics - 54
NGRS wocsimncsssmsmssemmsmssonssisyamts ioamnss sossis ot S TS TS RS TS S Te S TS SRS SRR 56

2. Players and Process in the Land Use Game...............___.________._______. 58

A. Stakeholders in the Land Use Process---—---«.........._._______________ 58
(1) PlanETOrS —ooccoe i aie st S i e ce cmm e mm e s S S S i i i Sy S 58

(2) Loeal Legislative Bodies «— e msmmne oo e ccmcacuc it 59

(3) Planning Boards: -s-=--s:ss=ssseramanseasessssmsiasmmsassmmmmisessazassnsssas 59

(4) Zoning Boards - ... 60

N OB e e T e e M e e R e P S SR S T TS 60

B. Ethics and Professionalism in the Land Use Arena .............___.___. 65
(1) Pl AR o oo o e e st b e e 65
AICP Code of Ethics and Professional Conduct ----—-.....__.______ 66

NOLeS sz serssmcssscmmnossostansmasinoinssanimsn s tn s S emam RS T mnae praern 70

(2) AtbOTNEYS oo 71
Nicholas v. Wilton Zoning Board of Appeals ... 72

INOTEG o203 05 50555055 swasste Shasswenime sesemsuins Soiet e sas SvaSams sose Sangiunss 75

(3) Members of Planning and Zoning Boards_-................__________ 76
DNOLEB i cmvcsnz sxsp s sl st oo e ses oA S S SR ST ST A A S A S SR F AR SR S A 77

3. Historical Development of Land Use Planning ... ... 78
A. Standard City Planning Enabling Act ... 79
B. ALI Model Land Development Code .-~ ... ... 81
C. Growing Smart Legislative Guidebook ... 82

NOTBE . oo T e o B e e e i e s S ST S 82
4. The Content and Effect of the Master Plan ... 84
United States Department of Commerce, A Standard City Planning
Enabling ACt 84
Creative Displays, Inc. v. City of Florence ... ... 87
Notes - 89
Elysian Heights Residents Association, Inc. v. City of Los Angeles ------ 90
NOteE sovermm i et S et i R e e e e e o e 94
Cochran v. Planning Bd. of City of Summit ... 96
Bone v. City of Lewiston ... . 102
INOLES 2 o s S RS ST LT S o o s i i Sl i 104

Chapter 3. The Basicsof Zoning ... 108

Sec.

1. The Advenit 6f ZONING .-cxsomcessissmmamiasmssonssmaiioassessss oo saesassmenians 108

A. Background. ... 108



TABLE OoF CONTENTS xiii

Page
Sec.
1. The Advent of Zoning—Continued
B. Land Use Law and Practice ... 110
(1) Balancing Property Rights and the Public Interest: Limiting
Doctrines - 110
(2) Zoning Practice..... .. 112
(3) Local Boards - -----oooo 114
0, Rarlyasest e et T e N 115
Goldman v. Crowther - 115
State ex.rel. Carter v. HATPer -=::s:zcosssmiminmmsessunsmumsusasssssyassas 120
Village of Euclid v. Ambler Realty Co. - 124
Nectow v, City of Cambridge el. @l cwscos-iocsmssinniinmmmmmsinmasinos: 133
Notes - 136
2. Zoning, Rezoning, and Conformance With the Comprehensive Plan.... 137
A. Background.-........ . 137
B. The “In Conformance With”’ Requirement ... __ 139
Bartram v. Zotiing COMMISSION. =z-ssssas-ssscsmsimsvassisasimsssniatsiosasinss 141
IN OB sccnncinninnoin tunmmmnmnem mm s e mmmessie e s om i o 145
Enterprise Partners v. County of Perkins —................................. 146
g T S, 151
Osiecki U. Town: of HuntinGlon «--ss:=sssssccsmessssesicssannssssssmsiconssnses 152
NOLeS - oo 154
3. Zoning Administration and Flexibility -~~~ 156
A. Organization of a Typical Zoning Ordinance -..............______________. 156
B. Amendment of Ordinance ... 161
Chureh v. Tows Of ISlID. - commevimsncnscssmmvcrna sossdonditinsectinasal 161
INOLES = o=z e ete 55 S aos SR SRR T B SR S e SR 164
Gigerv. City of Omaha - 165
INOEE sws5535sscssmnem s mnanssasmmssonnis s ianassnsess s mmss s S asR s asns s e s s 172
Montgomery County v. National Capital Realty Corp. oo 173
) s S S 175
C. Administrative Treatment ... 177
(1) Variance Cases -« -oc oo 180
Larsen v. Zoning Board of Adjustment of City of Pittsburgh .. 180
1) fo) 2 D S P S 184
Sasso v. Osgood - 185
Notes —oososcsmmsnmrmsssmmmsassmomionsmsas i st SR s S 190
Janssen v. Holland Charter Twp. Zoning Board of Appeals --.- 190
INOLCS <ossmesmassmsnvmssssmmnnemnee s Sann e mmmm s S5A S e e e e e i 194
(2) Special Use Permit Case-.............____.______________________________ 195
City of Chicago Heights v. Living Word Outreach Full Gospel 195
NGO e e R AT R 202
4. Nonconforming Uses .- 203
A. Expansion or Extension - 205
State V. Perry - 206
INOIRE ossmms s s e e ST S AR RS T SR T o me mre = S S m e S S 207
B. DISCONTIMMATICE <rxunimcvrmssmn 558 mmmms tn e s mmm o oo e e s e e e e e S m i 210
State ex rel. Morehouse v. Hunt ... 210
INOTE <2z sovmesmmmmesssssnaesens oo e T s R St E e e i Srim e e i e S 212
Toys “R” Us . StlUQ - -ceooooooo 213
INOLRS . comecimmrsrssasimsns somsrmemm sy S SR B e SR e SRR R e 219
C. Destruction -« oo 221

Moffatt v. Forrest City -« . 221



xiv TABLE OF CONTENTS

Page
Sec.
4. Nonconforming Uses—Continued
NS s s e oo ccssimon e T B S o e 222
D. Amortization—Uses and Limitations - ... 222
AVR, Inc. v. City of St. Louis Park -« oo 223
NOLOG o oasemsmsronsmn s st st Tews pen s e S5 s rsuiion - SeaC Som s S s 229
5. AccesSOry USeS ---coeaocesmomsomnisiinmiesisaiiosison st nsnne i s mm s nen S e e e esa 230
Parks v. Board of Adjustment of the City of Killeen ... ... 232
Greentree v. Good Shepherd Episcopal Church - .. 233
INVOLES: <z mmm o oo tsnm s e i St e e e L s e A b i s 237
6. Home Oceupations:.«: sssassmsssssssssamesasaisan sxusssonnnasassmssssns e ssmausss sous 238
Salkin, “Zoning for Home Occupations: Modernizing Zoning Codes to
Accommodate Growth in Home-Based Businesses™ ... 240
Town of Sullivans Island v, BYFUIM < c—ucwciceciicameesmainomas s amnmmmmmm e 242
Toussaint v. Town of Harpswell ... .. 246
INOEES msimsimsmsmir ssmimasuaa s a5 am s S s SRS S SR P RS S e A He S S B S S eSS A S S TR 249
Chapter 4. Community Building: Subdivision Control and
Infrastructure ... 251
Sec.
1. Regulation of the Subdivision of Land ... 251
A. The Essential Reasons for and Nature of Subdivision Regulation 251
Melli, Subdivision Control in Wisconsin .-« 251
B. Role of the Planning Commission ... 256
Meck, Subdivision Control: A Primer for Planning Commissioners 256
C. Sources of Governmental Power to Regulate Subdivisions........._.. 260
Ridgefield Land. Co. v Detrottsssssssr=essmsrmassonssmsnmsnmmsssnssmmmasmnnss 260
NOTEE s oo or e o smis b e in E S e i s St 265
D. Cluster Zoning and Planned Unit Development ... 269
Chrinko v. South Brunswick Twp. Planning Bd. ... ... 269
Campion v. Board of Aldermen ... 273
Notes . sa:comcmsimmnorsnemiormossensaesisimsassaiins tos mishorns S nSwan s onas St sonts 280
E. Subdivision, Exactions and Impact Fees ... 282
(1) Dedications and Extractions ... 284
City of Corpus Christi v. Unitarian Church of Corpus Christi 284
BNOLOS e mrenn mmome e e s e o s 5o S s mims s m S S5 S i 288
New Jersey Shore Builders Ass’n v. Township of Jackson ------ 289
NI e A iR A T S s e 300
181 Inc. v. Salem County Planning Bd. ----eooooeoio . 302
(2) Impact Fees - 304
Albany Area Builders Association v. Guilderland .- —........___. 304
NOLES - 307
Home Builders Association of Central Arizona v. City of Mesa 309
3% 0] 4 . . W 316
F. Denial of Subdivision Approval ... 320
Wood v. City of MadiSon -« -« 320
INOLES": oo o rmmmrmmme o rrvnrn e eom i ST ST TS e e s 326
2. Developer Agreements and Vested Rights ... 327
7o R VT 2 () 2T o) RO WL SO U R 327

American Planning Association, Growing Smart Legislative
Guidebook: Model Statutes for Planning and the Management
(o 8 T S PP — 327



TABLE OF CONTENTS XV

Page

Sec.

2. Developer Agreements and Vested Rights—Continued

Dawwe w;, Cily of Seolll@hes - mozisessupsmsssessnssenssssessnmmmpsssnmnnasses 329
Avco Community Developers, Inc. v. South Coast Regional Com-

PESSTOM - 331

N OIS sz sssmsssmsmszossconnnns soos o nes s s conuos i e s S A R e R 335

B. Developer Agreements - ... 337
American Planning Association, Growing Smart Legislative
Guidebook: Model Statutes for Planning and the Management

of Change o 337

Bollech v. Charles County, Maryland ... 337

INOTBE, s memmsomemss st s s s i o S S e SR B 55 S S 340

Chapter 5. Fifth Amendment Limits to Land Use Regulations.... 342

Sec.

1. Constitutional Protections and the Regulation of Private Property ----- 342
MUZler U KQRBOE wcosnorssswms i s s snsss st sss s ssesas S wsmnssesn 343
Pennsylvania Coal Co. v. Mahon -« 345
NOLES - 350
Goldblaitt v. Town of Hempstead, N.Y. ... . 353
INOTBE = e e e S it i S s 555 S5 S8 S S S S SRS HE 356
Lingle v. Chevron U.S.A. Inc. -« 356
NOLe - o 364

2. Per se Regulatory Takings ... 365
Lucas v. South Carolina Coastal Council ... 366
NDIES <o vocvnmceseermmrmrsnsmanimms s i aen st oS eSS TR S e S e s 376

3. Exactions .- 378
Nollan v. California Coastal CommisSion ... 378
Dolan 0. Cty Of TiBO1A —-—-cccnrmmscsammcmmm sz isrsnsns sesnsasemnsinmsommmnymiass 384
Notes - 391

4. RIPeNESS - oo 394
Williamson County Regional Planning Commission v. Hamilton Bank

Of JORNGON CllY —= wonsrsscmmminvmiuisnasmnsst asmnmesrarmann emmmnenmmensmans cmmm s 394
San Remo Hotel, L.P. v. City and County of San Francisco. ------......_. 404
Notes 412

b, Al Hoe Faetut] Ioguitian. - ssocscssonarsmmusssrassomsimmnimesarassaseas 413
Penn Central Transp. Co. v. New York City ... 413
INOLCE = mescominast S T 052 S ST S22 S e e = e i e 421
Palazzolo v. Rhode Island ... 423
NOLOS oo 430

6. Remedies ... 431
First English Evangelical Lutheran Church v. Los Angeles County ----- 431
INOTOS ==cccovmismrsmemsmimmes cnimsusmn sms ot 2 s s ammn e e e mm e e e 435

Chapter 6. Other Constitutional and Statutory Limits on Land

Use Regulation ... 439

Sec.

1. Religious Land Uses -~ 441
A. First Amendment Free Exercise Limits on Zoning -----.--......________ 441

Fifth Avenue Presbyterian Church v. City of New York ... 441
B. RLUIPA Substantial Burden Challenges -----................____________ 444

Guru Nanak Sikh Society of Yuba City v. County of Sutter -......_._. 444



xvi TABLE OF CONTENTS

Page
Sec.
1. Religious Land Uses—Continued
C. RLUIPA Equal Terms Challenges -~~~ 456
River of Life Kingdom Ministries v. Village of Hazel Crest -........_. 456
NoOteS - oo 463
2. Housing Discrimination-.......________________________________ 464
A. Racial Discrimination in Housing -~ ... 464
Huntington Branch, NAACP v. Huntington ... 465
1 [ 7 R S S P S S SRR NS S 478
United States of America ex rel. Anti-Discrimination Center of
Metro New York, Inc., v. Westchester County, New York Stipula-
tion and Order of Settlement and Dismissal ------.—........_________ 478
INOLES - s veszmzessssnsmmmsnins snrs s sots sensenmasssa R Ui S A S S E £ H S b w s 488
B. Discrimination on the Basis of Handicap: the Federal Fair Hous-
ing Act Amendments of 1988 and the Americans with Disabili-
ties Act oo 489
Tsombanidis v. West Haven Fire Department —...........________________. 489
Howard, v. City of BeQUercreek s -s-«ss-ssszsizsceismsusaussusassssssmnsassss 499
INIOLES w7 2 s e g et S B ST R A B0 8 ey 503
C. State Restrictions on Housing Discrimination -............______________ 505
Community Resources for Justice, Inc. v. City of Manchester----.... 505
N OlC i r e oo e B T S B S 508
D. Restricting Non-Traditional Families ---.-.. ... 509
Village of Belle Terre v. Boraas ----------«occoooooooo. 510
INOTBS oo cemm e cmcmmm e somsmim s s e smm e m s S a S e e S e e e 513
McMinn v. Town of Oyster Bay -----oooooooooo 514
NOLE - oem e e e e e i L e n s e s E e e 517
City of Ladue v. Horn ... 519
INOLOE oo ceice s camenmssmss e usamdoass Son m oA S A S S e 522
City of White Plains v. Ferraiolt ... 522
INOEBS ccioseanzcnanmssmnmsnis soanminsvss sasoos sionuss b bamiomen s T Aa S S S 525
E. Restricting Mobile Homes and Manufactured Housing -.............__ 529
Yurczyk v. Yellowstone County ... 529
NOtES - iumsmszimessvesmarmmmirtie st e e na T e S sTn  oaR Tt smnr s o S 533
3. Telecommunications Actof 1996 .. . 535
Omnipoint Holdings, Inc. v. City of Cranston ... 535
D g Y A T S T oY Y g P 545
4. Regulating Adult Business Uses --..-... ... 549
Secret Desires Lingerie, Inc. v. City of Atlant@ -« 550
Voyeur Dorm, L.C. v. City of Tampa - 552
NOEEE o icmamim i s s e swmsses Sast andn SR S S S So e SR A e S e 556
5. Regulating Signs and Billboards - --.--ccooooooo 557
Metromedia, Inc. v. City of San Diego ... 557
Melrose, Inc. v. City of Pittsburgh .-..ocoooooooooi 566
INBLES e e e v s i cae s S e B B B e 577
6. Natural Resource Extraction.. .. ... . 579
Huntley & Huntley, Inc. v. Borough Council -«-........_______________________ 579
P S Y WYy SO — 590
7. Agricultural Uses ...« .. 591
Craig v. County of Chath@m - -—---o—ooooo . 591
e A S T S S T 598
8. Intergovernmental Conflicts ... 599

Native Village of Eklutna v. Alaska R.R. Corp. —-—--oo oo 599



TABLE OF CONTENTS xvii

Page

Sec.

8. Intergovernmental Conflicts—Continued
City of New Rochelle v. Town of Mamaroneck .. 618
il foY R S =S = U Ss S S EE ST S SE G ORCREP SRR CEm e E P T 625

Chapter 7. Smart Growth and Human Settlement ... _______ 627

Sec.

1. Local Land Use Controls That Achieve Smart Growth ... 627
Golden v. Planning Board of Ramapo -« 631
INOLES: rmsimcmsamnmsamsnms s amn s foa s S S i e A S O S SRS s 641

2. Moratoria - - 642
Maryland-National Capital Park and Planning Commission v. Chad-

TOLCK: =2 mcmnmsn e m s st mmm s s s s g o R S S SR R B 645
INDI B = s s e e 649
Droste v. Board of County Commissioners of Pitkin ... 650
oS zvarzserssrsmsssmnssnmnasasirmats sarmens oS RS s F0 T ST s F EoE e e S T T oo Seh s 655

3. Growth Management ... 656
A. Introduction: Who Should Decide? .-~ 656
B. Local Regulation of Urban Growth ... 657

Construction Industry Ass’n of Sonoma County v. City of Petalu-
(S S S 657
NOLeS - oo 665

Associated Home Builders of the Greater Eastbay, Inc. v. City of
Livermore - 666
Notes - 676
Steel Hill Development, Inc. v. Town of Sanbornton ... 678
Notes:: =umsmmmnronrmmsr s ssiema s um o asasten Son s dus ans sos e rmr s anias 682
C. Denial of Access to Infrastructure ... 683
Dateline Builders, Inc. v. City of Santa RoS@ - ... 683
NOTE 25 cnrienma snsn s s e s e p s s =i e e e e S ST ES 687
Charles v. Diamond ... 687
o e e 690
D. State Growth Management Legislation ... 691
Haviland v. Land Conservation and Development Commission ----- 693
Residents of Rosemontv. Metro ... 697
INOTCS i imemmmnn cnmss e s oo e oo e S S R S A R R 700

4. Smart Growth Techniques ... 702
A. Post-Euclidean Zoning ... 702
B. Floating Zones ... 704

Rodgers v. Village of Tarrytown ... 704
Notes - 712
C. Transfer of Development Rights-..........._...___.__________________________ 714
Suitum v. Tahoe Regional Planning Agency -« - 715
NOteS - 720
D, 'Overlay Zoning DISEPICES - -acsovswemcossonsosmsssnsrsmrnssmmmimsays canssnmane 721
KCI Management, Inc. v. Board of Appeal of Boston - ---.-—........__. 723
NOteS o 728
E. Incentive Zoning ... 729
INOURS wwinssmsssstsmussnssimesuasasmsanssnean sassass s s ams e S maamn Samm s m A s s 731

NY Towwm Law § 201D cuzsvosvcmmcommsssssansssnmnssmmmmmmsonaessmamonmsemasas 732



xviii TABLE OF CONTENTS
Page
Chapter 8. Sustainable Development and Climate Change -......_. 735
Sec.
1. International History ... ... 735
A. The Road to Rio - . 735
B. The Climate Change Convention -—---- - 736
United Nations Framework Convention on Climate Change-.-..._. 737
NOFS - seovorenemcmc s s amvm amesns sems s s oy Vs s as SR L SR S S S 742
C. The Stockholm Convention on the Human Environment ........._._. 742
D. The Rio Declaration and Agenda 21: Sustainable Development
and Land Use ... 743
Report of the United Nations Conference on Environment and
Development 744
Agenda 21 - 746
E. 1997: The Kyoto Protocol ... 748
Kyoto Protocol to the United Nations Framework Convention on
Climate Change - 749
F. 2009: The Copenhagen Accord --.--........._____ .. 753
Copenhagen Accord ... 754
G. 2010: The Cancun Agreements. ... 758
Cancun Agreements -« 759
H. 2011: The Durban Summit ... . 762
I. The Importance of Emission Caps --------oooo..__._____________ 763
2. U.S. Federal Policy - 765
A. Early Federal Climate Change Progress - ... 765
B. The National Climate Program Act of 1978 ... 765
C. The Global Climate Protection Act of 1987 - ... 766
D. The Global Change Research Act of 1990 ... 767
E. Transportation and Housing Policy ... 769
F. Clean Air Act and Greenhouse Gas Emissions-.-.-...._______..__________ 770
Massachusetts v. EPA . 771
NOLeS - 783
(1) EPA’s Regulatory Response ... 784
Notes 784
G. The National Environmental Policy Act ... 785
3. State Actions - 786
A. Emission Caps -----ooo .. 786
Washington State’s GHG Reductions Law ... 787
NOteS - 793
B. Regulating Human Settlements to Manage Climate Change ... 793
Anti-Sprawl—California Act 375 oo 793
IVIOTBE e rmsescorns s s s S S A S S A A S S e 795
C. Climate Action Plans .- 796
D. Mitigating Climate Change Through Environmental Impact Re-
VI OW 797
DEC PoliCy - 797
E. Enforcing Environmental Mitigation Standards ---...........__________ 802
Town of Ellicottville Statement of Findings and Decision ... 802
Laidlaw Energy & Environmental. v. Town of Ellicottville ... 809
INOTBE omeommammmscscnmsssns oo oo S AN T P NS mr e e e 810
4. Local Actions - 812
A. Introduction to Land Use Law and Climate Change Management 812
B. Land Use Elements of Climate Action Programs and Plans.......__. 813

Greenprint for Montgomery County: Climate Change Action Plan.. 814



TABLE OoF CONTENTS xix

Page
Sec.
4. Local Actions—Continued
C. Comprehensive Plans - - 815
Blacksburg, Virginia, Comprehensive Plan ... 816
IVOLRE < <xmvs coamsmossavons s sk e S e e T e i ' 821
D. Promoting Biological Sequestration Through Land Use Regula-
BIOTIS onnscomrnssssesomesinonss criaaiman e am e e SRS e ST TS A S SR e e ads 821
California Government Code § 65561 ... 823
Marin Countywide Plan ... 824
E. Adaptation and Resiliency - - oo 824
(1) Adaptation to Sea Level Rise------c-ocossmiosomccmonsoacassamosasmnaas 824
Miami-Dade County Climate Change Advisory Task Force -... 826
(2) Natural Disasters and Resiliency ... 829
Tillamook County, Oregon, Land Use Code - .._.__.__.____ 830
INOLES o i e e s S T o S T R N S S S 838
5. Property Rights as a Barrier to Climate Change Management.........__. 839
A. Regulatory Takings Revisited ... ... 839
B. Encouraging Beachfront Development and Beach Restoration -.---. 840
Stop the Beach Renourishment v. Florida Department of Environ-
mental Protection: -c.:ssszcsisarsmasssssoiavmssmssmrosssoeidrmamsmrnssmmnseess 842
INOFOS . w oo sm o st e mmimrssss sasmsns s anarm s sn e sesn s ee s ds A s S aAR aar S Lats 848
6. The Road From Rio: scscccssssszsmcsomammmmmssssmsmasnmasissssnsmasmmasasassams 850
Chapter 9. Sustainable Building ... 852
Sec.
1. Introduction - 852
2. Energy Efficient Buildings -~ 852
A. Energy Conservation Code ... 852
B. Energy Code ENhanNCEMEnt «-c:wcscswmssasmsosmmsosessssums sonssissmamassassss 853
Massachusetts Stretch Energy Code Provisions ---......................._ 854
Notes - 854
Energy Star® :.c..cocciisimemunimin s e s esnimisanistvs sins e s s 855
Town of Greenburgh Building Regulations: Energy Star® Re-
QUIT@IMOIUES — oo 855
INOLES o< cvecsassmasmramsrssmsmmrensssansmmesmvs e R R s e S n T A e S S SR e e 856
C. Code Enforcement..........__ 856
Bell v. Village of Stamford - 857
D. Preemption of Efficiency Standards ... ... 858
Air Conditioning, Heating and Refrigeration Institute v. City of
AlDUGULTGUE - e oo cm e e s e e s e s i s 858
INOBBE s - 2o gera g e i ot S5 e S 865
E. Distributed Energy .- . 867
Burrstone Energy Center LLC. ... 868
OB v ccnsmsmcsms sussimsnsnssnss s samsntun 5305y Sose BN dEE T SE S e S Sa s aEE S5E 24 871
3. Renewable Energy Facilities ... 871
A. Siting and Regulating Renewable Energy Facilities--............___.___ 871
B. Wind Power - . 874
(1) State Role int SiiNg -—--comcccsswomessresimmoaismis s iotssssmnssnsmas 874
New Hampshire Municipal Regulation of Small Wind Energy 875
(2) Local Regulation ... .. 877

Cleveland, Ohio-Chapter 354A: Wind Energy Facilities ... 878



TABLE OoF CONTENTS

XX
Page
Sec.
3. Renewable Energy Facilities—Continued
OTEE cvocwomcrneo e s s somcrrsss o on o609 355 e S et A 5 882
Town of West Turin, N.Y., Zoning Law ... 883
Town of Montville, Maine, Wind Turbine Generator Ordi-
FUQIUCE - - - - e 884
INOBBS =omcmms ssmsmncnms s s o sumwre s amesmstrs s bR S i 902
West Beekmantown Neighborhood Ass’n v. Zoning Board of
Appéals of BeeRIMGIIOTIT, s:cmss s svisesivesssssssnemnssvesivainsrsas 903
Notes - 905
Ecogen, LLC v. Town of Italy ::ssssimccsssmsemmmmsiomssnmmesiomsiminres 906
Notes - 912
G BOLAY POWEE wovosmunccmmm s o s i o iimm oo s S s wiras s sieso s 913
(1) The Importance of Solar Power .- 913
(2) State Regilations. o oo s sy sosmsresa 915
(B Ligeal ContPolwsmsmmmmmssrsssmmammims spsesenraremsssssserssumsisasssmsvuss 916
Town of Bedford, NY: Chapter 125. Zoning .- ——......___.________. 917
Village of Briarcliff Manor, NY: Chapter 202. Trees -.-........... 918
4. Green Buildings and Sites: Beyond Renewables ... 918
A. The Green Building Movement ... 918
B. Comprehensive Plan Component ... 922
City of Buffalo Comprehensive Plan ..o 922
NoOtS 927
C. Zoning Amendments ... 927
Township of Cranford, New Jersey, Ordinance No. 200546 ... 927
INOE@S - - e 930
D. Adopting Third Party Standards for Private Buildings ---..........__. 930
(1) State and Local Use of Green Development Standards.-.......... 930
(2) Mandating Compliance With Third Party Standards ----......._. 931
Town of Babylon Approach ... 933
The San Mateo County Ordinance Code -~ ._.___________________ 934
INDBL < ormmm s s o o s i 5 s s S s  rg  SRG S 5 937
(3) Possible Unintended Consequences to Incorporating Third
Party Standards ----wwusmsemmvmmmmmssinassmeysses sesomeanssasass 937
(4) Circumventing Practical and Legal Problems —.......__.____________ 939
Model Municipal Green Building Ordinance .--..........__..__.___ 941
NoOtes - 950
(5) Encouraging Compliance Using Incentives---............_..._._____ 950
(6) Sustainable Sites- ... 953
(7) Self-Imposed Standards —---cco.oooo.._ . 954
E. The International Green Construction Code —--.-............___________ 955
IGCC Chapter 1 - 959
Chapter 10. Sustainable Urban Development ... ____ 962
Sec.
1. The Changing American Dream ... 962
2. Preventing Urban DeCay :« -:-scvussusmmusmsosmasisaiim oo mmocnmomomnmcmnannne 964
A. Housing Code Enforcement ... 964
Javins v. First National Realty Corp. ——-«ooooooooooii 965
VOB cvmiomm 005 o m s mmm e mrm e e s et e e e i 5 e 969
B. Nuisance Abatement Ordinances - —-......._._.._.__._.__________.____________ 969

Moore v. City Of DetPOit -« :cueescrmsnssismsincmassmssananamnmrannncmmmmamnemamammnes 969



TABLE OF CONTENTS xxi

Page
Sec.
2. Preventing Urban Decay—Continued
Vo7 R = e e N R S = ¥ === S PR 973
C. Downtown Economic Development - --cooeooooomioioees 973
Davidson Bros. v. D. Katz & Sons, Inc. ---<ecooeooomi 973
INOE@B - xeimmmcmmersmm oo b it i e e e e e e e e 979
D. Distressed Property Remediation ... 979
NOLEE o2 ey, o e o e e ST T2 N e mmctm i 982
Michigan Land Bank Fast Track Act - .. 984
3. Redeveloping Urban Areas ... 992
A. Urban Revitalization and the Power of Condemnation -...........____ 992
B. Downtown Retail Development ... 994
Minneapolis Community Development Agency v. Opus Northwest,
972 IR T T S S N Y S S 994
NS o e e i oo g R ST B B e S s i 1000
C. Promoting Brownfield Redevelopment ... 1002
Emeryville v. Elementis Pigments, Inc. ... 1003
NOtOs <z cccovmzosscosssne S ssuss wosovsmivemmsn s s sms s send g masm s sas s 1009
D. Industrial Redevelopment <os- cssox esssssmsssas-scomumamssnssminrns samsrass 1011
Sun Co. v. City of Syracuse Industrial Development Agency ------..-. 1011
. Economic Development ... 1017
Kelo v. City of New Londom ... 1017
NOEBS - ooz incansrozsusssadoins svtassizats s voaiugossicitasiessmenFoh R ped Samas 1030
Goldstein v. New York State Urban Development Corp. -——..........__. 1034
NoOtes - 1040
4. Neighborhood Planning and Implementation..............__._________________ 1041
A. Densities, Sustainability, and Energy Conservation at the Neigh-
borhood Lievel —-cccomi e s cnnsemsiene s o v stontaenummanses 1041
B. Transit Oriented Development.........._..._.____________________________ 1041
(1) Transportation and Land Use Planning.............________________ 1042
(2) Transit Oriented Development Ordinances -------......._...__._____ 1044
Bloomington, Minnesota Tod Ordinance - ... 1045
INOECS - 2osse sossmesunsimssssiomssmmtn fons sms i ni s S s S o e S S ST S wa 1049
Transportation Efficient Development ... 1050
Town of Malta, N.Y., Article XIV: Downtown Overlay District------. 1050
D. Leed for Neighborhood Development ... 1053
(1) Overview of the LEED-ND Rating System_........_________________ 1053
Leed 2009 for Neighborhood Development Project Checklist ---- 1055
(2) Municipal Use of LEED-ND to Guide Land Development ... 1057
E. District Energy Systems. ... 1058
5. Competition and Connection With Suburbs............________________ 1060
A. Protecting Cities From Suburban Competition ...................________ 1060
Swain v. County of Winnebago -« 1061
INOTEE s vsmssrmssue et maions st s EA A S S SR RS A SRR T e e 1064
B. Exclusionary Zoning ... 1065
Southern Burlington County NAACP v. Township of Mount Lau-
Y- YUY 2 R U e N —— 1067
NS e o o e mncm g e SR T TR R 2 S b e i 1074
C. Inclusionary Zoning. ... 1078
Home Builders Ass’n of Northern California v. City of Napa -------- 1078

1177, SN U0 100~ DO SO S — 1084



xxii TABLE OF CONTENTS

Page
Sec.
5. Competition and Connection With Suburbs—Continued
Building Industry Ass’n of San Diego County v. City of San Diego 1084

NOleS s e e e e e R TS S R R R S 1086
Chapter 11. Local Environmental Law and Sustainability ... 1088
Sec.

1. Historical Overview ... 1088
2. Advent of Local Environmental Law ... 1090
Just v. Marinette County - 1091
INOEBS <cssssu-ssonssemmiosssmsnpsemssassns sons pussmus s Sus SoNEsan sbms st Fan s s ks smn S 1098

In re Spring Valley Development ... 1099
Moviematic Industries Corp. v. Board of County Commissioners ... 1105

A. Environmental Impact Reviews..........___ 1109
Sun Beach Real Estate Development Corp. v. Anderson ...........___. 1110

Vo = LT S N~ Y~ NEN S— 1116

B. Conservation Easements and Land Trusts ... 1117

In re Friends of the Shawangunks v. Knowlton ... 1118

INOLES <o ssnssssonsesusssnsnassidasaasmss fmne  os G r S Sn S SH T S S S s e s 1123
3. Resource—Specific Local Land Use Regulations ... 1124

A. Water Resource Protection ... 1125

(1) Aquifer/Groundwater Supplies ... 1126

Quick UL AUSEIN =:osussecimssstssinnsimasessnmmmmnmssamnesnaass saasas amss eme 1126

N e e e R b 1133
Connecticut Resources Recovery Authority v. Planning and

Zoning Commission of Wallingford - ... 1134

B 077 S S S — 1139

(2) Stormwater Management ... 1140
Environmental Defense Center, Inc. v. United States Environ-

mental Protection Agency .- 1141

D[] =1 O S 1145

(3) Floodplains.... ... 1146

April 0. City Of BroRen ATTOW ««-ss:cmssesesonssomssmsnnnissmsasmsasmss 1146

DN e R L S NE T == "1 S0 T 0 1152

(4) Wetlands - - 1154

Fafard v. Conservation Commission of Barnstable ... 1155

OIS coumvrssesmazcavmin i s i am i E e e S S e i rmenr 1161

B. Land Resource Protections ... 1162

(1) Erosion and Sedimentation Control ... 1162
Marion Road Ass’n v. Westport Planning & Zoning Commis-

5] ( DR R ST BSOS S S S S 1163

2 1F) 727 IR SR SN S SO0 =~ S 1165

(2) Steep Slope/Ridgeline/Hilltop Protection -.--...............________ 1165

Sellon v. City of Manitou Springs .-« 1166

NOUES sccmc ammnsnmsummnes srsins e mens m e e s o 5 et S e 1170

(3) Scenic Resources - - 1172

Smith v. Zoning Board of Appeals of Greenwich .........__..____. 1173

N OB e 2 ot e cm o v semn s o e g i R A RS RS 1185

(4) Tree and Forest Preservation/Timber Preservation.........._____ 1187

Echevarietta v. City of Rancho Palos Verdes —-----ococccoo......_____ 1188

INOTES s mre smm smsmrssn s s mss it own oo S s S S S e S e e 1191



