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INTRODUCTION

The Employee Retirement Income Security Act was signed into law by Presi-
dent Gerald Ford September 2, 1974, after years of deliberation and intensive
debate. The first major major changes in the law were enacted September 29,
1980, when President Jimmy Carter signed the Multiemployer Pension Plan
Amendments Act of 1980. MPPAA also was the product of lengthy debate.

Although ERISA itself remained virtually untouched for six years, a number
of changes affecting pension and benefit plans were enacted through various
tax laws that amended the qualified plan provisions of the Internal Revenue
Code.

In 1981, a series of savings incentives bills were introduced in Congress. Pro-
posals were made to raise the limits on deductible contributions to individual
retirement accounts and Keogh plans, encourage the adoption of employee
stock ownership plans, and change the tax treatment of stock options. The
retirement plan proposals and other savings incentive provisions eventually
were consolidated, and in August 1981 President Ronald Reagan signed the
Economic Recovery Tax Act.

Then, in May 1982, a bill was introduced in the House to reduce the contri-
bution and benefit limits for qualified corporate plans, modify the rules for
integration with Social Security, tighten the rules for loans from plans to key
employees, and limit the estate tax exclusion for retirement annuities paid to
beneficiaries, among other changes in the pension tax area.

Despite opposition from the pension industry, those proposals were modified
and rolled into a revenue raising package introduced in an attempt to reduce
budget deficits. The revenue package became the Tax Equity and Fiscal Re-
sponsibility Act of 1982, and was approved by Congress and signed by President
Reagan in August of that year, only a few short months after it was first
introduced.

The material that follows includes the text of conference reports and other
relevant documents on ERISA (PL 93-406), MPPAA (PL 96-363), ERTA (PL
97-34), and TEFRA (PL 97-248). It also includes the text of ERISA, as amended
by MPPAA and various other laws, and the text of pertinent sections of the
Internal Revenue Code, as amended through January 1983, when President
Reagan signed the Technical Corrections Act (PL 97-448).
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Part |

Conference Reports

JOINT EXPLANATORY STATEMENT OF THE
COMMITTEE OF CONFERENCE ON ERISA

The managers on the part of the
House and the Senate at the confer-
ence on the disagreeing votes of the
two Houses on the amendments of the
Senate to the bill (H.R. 2) to provide
for pension reform, submit the follow-
ing joint statement to the House and
the Senate in explanation of the effect
of the action agreed upon by the man-
agers and recommended in the ac-
companying conference report:

The Senate struck out all of the
House bill after the enacting clause
and inserted a substitute amendment.
The conference has agreed to a sub-
stitute for both the Senate amend-
ment and the House bill. The state-
ment following the table of contents
explains the principal differences be-
tween the substitute agreed to in con-
ference and the House and Senate
bills.

I. Reporting and Disclosure (Secs. 101-

111 of the Bill)

The House bill requires annual re-
porting of detailed financial and ac-
tuarial data and comprehensive plan
descriptions to the Secretary of Labor,
and disclosure of more limited data to
the participants. The financial and
actuarial data filed with the Secre-
tary of Labor are required to be in the
form of a conventional audited fi-
nancial statement prepared by a qual-
ified accountant and a certified ac-
tuarial statement prepared by an en-
rolled actuary.

The Senate bill requires submission
of comparable financial and actuarial
data and plan descriptions to both
the Secretary of Labor and partici-
pants. Like the House bill, actuarial
data is required to be certified by an
enrolled actuary. Unlike the House
bill, all reports were required to be
submitted on forms promulgated by
the Secretary. The conference substi-
tute is described below. In general,
the substitute combines the rules of
both the House and Senate bill.

The conference substitute adopts
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the reporting format contained in
both the House and Senate bills. Each
plan (unless exempted) is to be re-
quired to report annually to the Sec-
retary of Labor certain financial and
actuarial data. In addition to these
reports, each plan will be required to
have prepared an audited financial
statement and defined benefit plans
must have a certified actuarial report.
Special reports are also required at
the time of plan terminations.

The Secretary of Labor is given the
authority to prescribe forms for re-
ports to him (other than the audited
financial statement and certified ac-
tuarial report) paralleling similar au-
thority already available to the Secre-
tary of Treasury. The two Secretaries
are to unify, to the extent feasible,
the reports made to them and it is
expected that all of the material sub-
ject to the form authority of either
Secretary, comprising the annual re-
ports to be made by a plan, can and
should be reported on a single form.

Plans Subject to the Provisions and
Exemptions

Under the conference substitute,
the new reporting and disclosure re-
quirements are to be administered by
the Secretary of Labor and are to be
applied to all pension and welfare
plans established or maintained by an
employer or employee organization
engaged in, or affecting, interstate
commerce. Governmental plans, cer-
tain church plans, workmen’s com-
pensation and unemployment com-
pensation plans, plans maintained
outside the United States for the ben-
efit of persons substantially all of
whom are nonresident aliens, and so-
called excess benefit plans, which pro-
vide benefits in addition to those for
which deductions may be taken under
the tax laws, are exempted from the
requirements. The Secretary of Labor
also is authorized to waive and modify
certain of these requirements for em-
ployee benefit plans.



All plans of the types subject to the
reporting and disclosure provisions
are to be required to file an annual
report with the Secretary of Labor re-
gardless of the number of participants
involved. However, cimplified reports
may be authorized for plans with few-
er than 100 participants.

Contents of Annual Report

The annual report generally is to
include audited financial statements
for both welfare plans and pension
plans. With respect to welfare plans
the statement is to include a state-
ment of assets and liabilities, a state-
ment of changes in fund balance, and
a statement of changes in financial
position. With respect to employee
pension plans the statement is to in-
clude a statement of assets and lia-
bilities and a statement of changes
in net assets available for plan bene-
fits, including details as to revenues
and expenses and other changes ag-
gregated by general source and appli-
cation.

In the notes to the annual finan-
cial statement, the accountant is to
disclose any significant changes in the
plan, material lease commitments and
contingent liabilities, any agreements
and transactions with persons known
to be parties-in-interest, information
as to whether a tax ruling or deter-
mination letter has been obtained,
and any other relevant matters neces-
sary to fairly present the financial
status of the plan. In addition, in he
case of employee pension plans the
notes should also deal with funding
policy (including policy with respect
to prior service costs and changes in
such policies during the year). An ac-
countant may rely on the correctness
of any actuarial matter certified by
any enrolled actuary if the account-
ant indicates his reliance on such cer-
tification.

In addition to the audited financial
statement, the annual report is to in-
clude for all employee benefit plans
a statement on separate schedules
showing among other things, a state-
ment of plan assets and liabilities ag-
gregated by categories, a statement of
receipts and disbursements, a sched-
ule of all assets hcld for investment
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purposes aggregated and identified by
issuer, borrower, or lessee and a sched-
ule of each transaction involving a
person known to be a party-in-inter-
est. Also, a schedule of all loans and
leases in default at the end of the
year or which are classified during
the year as uncollectible is to be in-
cluded in the annual report.

There is also to be supplied with the
annual report a schedule listing each
transaction which exceeds 3 percent
of the value of the fund. If some or
all of the assets of a plan are held in
a common or collective trust main-
tained by a bank or similar institu-
tion the annual report is to include
the most recent annual statement of
assets and liabilities of the common
or collective trust. (The Secretary of
Labor will have authority to prescribe
for the filing of a master copy of the
annual statement of this common or
collective trust in order to avoid du-
plicative filings of this statement by
plans participating in this common
or collective trust.)

With respect to persons employed
by the plan the annual report is to in-
clude the name and address of each
fiduciary, the name of each person
who receives more than minimal com-
pensation from the plan for services
rendered, along with the amount of
compensation (or who performs duties
which are not ministerial), the nature
of the services, and the relationship
to the employer or any other party in
interest to the plan. Also, the reasons
for any changes in trustees, account-
ant, actuary, investment manager, or
administrator are to be provided in
the annual report.

As indicated in the discussion of the
funding provisions, under the confer-
ence agreement, the annual report is
to include an actuarial statement for
all pension plans which are subject to
the funding requirements of title I.
If plan benefits are purchased from,
and guaranteed by, an insurance com-
pany, the annual report is to include
the premiums paid, benefits paid,
charges for administrative expenses,
commissions and other information.
The insurance carrier is to certify to
the plan administrator the informa-
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tion needed to comply with the an-
nual reporting requirements within
120 days after the close of the plan
year, or within such other period as
is prescribed by the Secretary of La-
bor.

The annual report for a plan is to
be filed within 210 days after the close
of the plan year or within such period
of time as the Secretary of Labor may
require in order to reduce the neces-
sity for duplicate filing with the In-
ternal Revenue Service. The Secretary
of Labor may reject the filing of an
annual report if he finds that it is
incomplete or there is a material qual-
ification in the accountant’s or actu-
ary’s opinion. If a revised report is not
submitted within 45 days after rejec-
tion, the Secretary may retain an ac-
countant to perform an audit, or re-
tain an actuary, whichever is appro-
priate, or bring a civil action for legal
or equitable relief. The plan is to bear
the costs of any expenses of an audit
or actuarial report.

Accountant and Actuary Reports

Every plan is to retain on behalf of
its participants an independent quali-
fied public accountant who annually
is to prepare an audited financial
statement of the plan’s operations.
The accountant is to give an opinion
as to whether the financial state-
ments of the plan conform with gen-
erally accepted accounting principles
and the statement is to be based upon
an examination in accordance with
generally accepted auditing standards.
An accountant’s opinion is not to be
required for statements prepared by
banks or similar institutions or an in-
surance carrier if the statements of
the bank or insurance carrier are cer-
tified by the bank and are made part
of an annual report. For purposes of
this provision a qualified public ac-
countant includes certified public ac-
countants, licensed public account-
ants and any person certified by the
Secretary as a qualified public ac-
countant in accordance with regula-
tions published by him for a person
who practices in a State where there
is no certification or licensing proce-
dure for accountants. Further, to the
extent a plan is not required to make
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an annual report to the Secretary of
Labor an annual audit is not required
(and an independent, qualified public
accountant need not be retained).
Also the Secretary of Labor may waive
the requirement of an audited finan-
cial statement in cases where simpli-

fied annual reports are permitted to
be filed.

Every plan subject to the funding
requirements of title I must retain
an enrolled actuary who is to prepare
an actuarial statement on an annual
basis. This statement is to show the
present value of all plan liabilities for
nonforfeitable pension benefits allo-
cated by the termination priority cat-
egories. The actuary is to supply a
statement to be filed with the annual
report as to his opinion as to whether
the actuarial statements of the plan
are reasonably related to the expe-
rience of the plan and to the reason-
able expectations of the plan. The ac-
tuary is to use assumptions and tech-
niques as are necessary to form an
opinion as to whether the contents
of the matters upon which he reports
are in the aggregate reasonably re-
lated to the experience of the plan
and to reasonable expectations, and
represent his best estimate of antici-
pated experience under the plan. The
actuarial statement is not required
for plans which need not file annual
reports, and may be waived by the
Secretary of Labor for plans for which
simplified annual reports are allowed.

Reports on Termination

In addition to the annual reports
which must be filed with the Secre-
tary of Labor, special terminal reports
are required to be filed for pension
plans that are winding up their af-
fairs. These terminal reports may also
be required by the Secretary of Labor
for welfare plans. Also in the year a
plan is terminated the Secretary may
require the supplementary informa-
tion to be filed with the annual re-
port.

Disclosure to Participants

Each administrator of an employee
benefit plan is to furnish to each par-
ticipant and to each beneficiary a
summary plan description written in
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a manner calculated to be understood
by the average plan participant or
beneficiary. The summary is to in-
clude important plan provisions,
names and addresses of persons re-
sponsible for plan investment or man-
agement, a description of benefits, the
circumstances that may result in dis-
qualification or ineligibility and the
procedures to be followed in present-
ing claims for benefits under the plan.

Summary plan descriptions are to
be furnished to participants within
the later of 120 days after the plan is
established or 90 days after an indi-
vidual becomes a participant. Up-
dated plan descrintions are also to be
provided to participants every five
years thereafter where there have
been plan amendments in the interim,;
in any case, a new description is to be
provided every ten years. Also, par-
ticipants are to receive descriptions
of material changes in a plan within
210 days after the end of any plan
year in which a material change oc-
curs. Also, the annual report and plan
documents are to be available for ex-
amination by participants or benefi-
ciaries at the principal office of the
plan administrator and such other
places as is necessary to provide rea-
sonable access to these reports and
documents. Thus, if the participants
covered under the plan are employed
in more than one geographic area,
each geographic area is to have avail-
able for examination the required
documents. Each participant is also to
be furnished a copy within 210 days
after the close of the plan year of
the schedule of plan assets and lia-
bilities and receipts and disbursements
as submitted with the annual report,
including any other material which is
necessary to thoroughly summarize
the latest annual report. Upon a writ-
ten request, a plan administrator is
to furnish a participant or benefi-
ciary a complete copy of the compre-
hensive plan description, the latest
annual report and other instruments
under which the plan is established
and operated. The plan administrator
may charge a reasonable amount for
fulfilling such a request.

Upon the request of a plan partici-
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pant or beneficiary, a plan adminis-
trator is to furnish on the basis of
the latest available information the
total benefits accrued and the non-
forfeitable pension benefit rights, if
any, which have accrued. No more
than one request may be made by any
participant or beneficiary for this in-
formation during any one 12-month
period.

A copy of the statement of the de-
ferred vested benefits in the plan for
individuals who have terminated em-
ployment during a plan year which is
furnished to the Social Security Ad-
ministration also is to be furnished to
the individual participant.

Reports Made Public Information

The contents of the descriptions of
plans and reports filed with the Sec-
retary of Labor are to be public infor-
mation and are to be available for in-
spection in the Department of Labor.
In addition, the Secretary of Labor
may use the information and data for
statistical and research purposes and
for the compiling and publishing of
studies as he may deem appropriate.
However, information with respect to
a plan participant’s accrued benefits
and nonforfeitable pension rights is
to be disclosed only to the extent that
information respecting a participant’s
benefits for old age retirement insur-
ance may be disclosed under the Social
Security Act.

Forms to Be Provided

The Secretary of Labor may require
that any information required to be
filed with the Labor Department, in-
cluding statements and schedules at-
tached to the annual report, must be
submitted on forms that he may pre-
scribe. The financial statement pre-
pared by the independent qualified ac-
countant and the actuarial statement
prepared by the enrolled actuary and
the summary of the plan description
are not required to be submitted on
forms. However, the Secretary may
prescribe the format and content of
the accountant’s and actuary’s state-
ments and of the summary plan de-
scription, the summary annual report,
and other statements or reports re-
quired under title I to be furnished
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or made available to participants and
beneficiaries.

Effective Dates

The conference agreement provides
that the reporting and disclosure pro-
visions generally are to take effect on
January 1, 1975. However, in the case
of a fiscal year plan year which be-
gins before January 1, 1975, and ends
after December 31, 1974, the Secre-
tary of Labor may by regulation post-
pone the effective date until the be-
ginning of the first plan year of the
plan which begins after January 1,
1975.

IL. Participation and Coverage (Secs.
201, 202, and 1011 of the Bill and
Secs. 401 and 410 of the Internal
Revenue Code)

The House bill provides that an em-
ployee cannot be excluded from a plan
on account of age or service if the
employee is at least 25 years old and
has had at least one year of service,
or, if he has three years of service,
the employee cannot be excluded even
though he is not yet 25. The 1-year
service requirement (for employees 25
and older) may be extended to 3 years
if the plan provides full and immedi-
ate vesting for all participants. Under
the Senate amendment, an employee
cannot be excluded on account of age
or service if he has attained age 30
with 1 year of service.

The conference substitute is de-
scribed below. In general, the substi-
tute follows the rules of the House
bill in this area with respect to tech-
nical matters.

Plans Subject to the Provisions

Under title I of the conference sub-
stitute (the labor law provisions) the
new participation and coverage rules
are to be enforced by the Secretary
of Labor when participants bring
violations to his attention or when
cases come to his attention which ini-
tially were under consideration by the
Secretary of Treasury on which he
has previously initiated action. The
rules are to apply to employee pen-
sion benefit plans of employers or em-
ployee organizations established in or
affecting interestate commerce. Un-
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der this title II (the tax law provi-
sions), the participation and cover-
age rules are to be administered by
the Secretary of the Treasury or his
delegate, and the rules apply to tax-
qualified pension, profit-sharing, and
stock bonus plans.!

Exceptions to Coverage

The participation and coverage re-
quirements of title I (the labor law
provisionis) do not apply to govern-
mental plans (including Railroad Re-
tirement Act plans), church plans
(except those electing coverage),
plans maintained solely to comply
with workmen’s unemployment, dis-
ability, or compensation laws, plans
maintained outside the United States
primarily for the benefit of nonresi-
dent aliens, employee welfare plans,
excess plans (which provide for bene-
fits or contributions in excess of those
allowable for tax-qualified plans),
unfunded deferred compensation ar-
rangements, plans established by la-
bor organizations (those referred to
in sec. 501(¢) (5) of the Internal Reve-
nue Code) which do not provide for
employer contributions after the date
of enactment, and fraternal or other
plans of organizations (described in
sec. 501(c)(8), 501(c)(9)) which do
not receive employer contributions, or
trusts described in 501(c) (18) of the
Internal Revenue Code. Title I does
not apply to buy-out agreements in-
volving retiring or deceased partners
(under sec. 736 of the Internal Reve-
nue Code). In addition, title I does
not apply to employer or union-
sponsored individual retirement ac-
counts (see “Employee Savings for
Retirement”).

The participation requirements of
title II apply only to plans which
qualify for certain tax deferral privi-
leges by meeting the standards as to
participation and other matters set
forth in the Internal Revenue laws.
However, governmental plans and

1 The division of administrative responsi-
bility between Labor and Treasury is dis-
cussed in Part XII, below “General Provi-
sions Relating to Jurisdiction, Administra-
tion, Enforcement: Joint Pension Task Force,
Etc.” Except where otherwise noted, the
regulations with respect to participation,
vesting and funding are to be written by the
Secretary of the Treasury or his delegate.
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church plans which do not elect to
come under the new provisions will
nevertheless be treated as qualified
for purposes of the tax deferral privi-
leges for the employees, if they meet
the requirements of present law. Also
the rules do not apply to plans of
labor organizations (described in sec.
501(c) (5)) or fraternal or other or-
ganizations (described in sec. 501(c)
(8) or (9)) which do not provide for
employer contributions.

Exemption for Church Plans

As indicated above, both title I and
title IT exempt church plans from the
participation and coverage require-
ments of the conference substitute
(although title II requires these plans
to comply with present law in order
to be qualified). This exemption does
not apply to a plan which is primarily
for the benefit of employees engaged
in an unrelated trade or business, or
(except as noted below) to a multi-
employer plan unless all of the par-
ticipating employers are churches or
conventions or associations of church-
es (rather,than merely church-related
agencies). However, a multiemployer
plan which was in existence on Jan-
uary 1, 1974, and which covers church-
related agencies (such as schools and
hospitals) is to be treated as a church
plan for purposes of the exemption
(even though it continues to cover
those agencies) for plan years begin-
ning before January 1, 1983, but not
for subsequent plan years.

A church plan may make an irrev-
ocable election to be covered under
title I and title II (in a form and
manner to be prescribed in regula-
tions). A plan which makes this elec-
tion is to be covered under the bill
for purposes of the new participation,
vesting, funding and form of benefit
rules, as well as the fiduciary and
disclosure rules and will also be cov-
ered under the plan termination in-
surance provisions.

General Rule as to Participation

Generally, under title I and title II
of the conference substitute, an em-
ployee cannot be excluded from a
plan on account of age or service if
he is at least 25 years old and has
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had at least one year of service. How-
ever, if the plan provides full and
immediate vesting for all participants,
it may require employees to be age
25, with 3 years of service, in order
to participate. As an alternative, any
plan which is maintained exclusively
for employees of a governmental or
tax-exempt educational organization
which provides full and immediate
vesting for all participants may have
a participation requirement of age 30,
with 1 year of service.

Maximum Age Requirement

Under the conference substitute, in
general, a plan may not exclude an
employee because he is too old. How-
ever, because of cost factors, it was
decided that in a defined benefit plan
it would be appropriate to permit the
exclusion of an employee who is with-
in 5 years of attaining normal re-
tirement age under the plan (or older)
when he is first employed. (These
employees would be counted as part
of the employer’'s work force, how-
ever, for purposes of determining
whether or not his plan satisfied the
breadth-of-coverage requirements.)
Of course, if a plan defines normal
retirement age as the later of age 65,
or the tenth anniversary of the em-
ployee’s participation in the plan, the
plan could not impose a maximum
age requirement (because no employ-
ee would be within 5 years of normal
retirement age when first employed).
A “target benefit” plan, as defined
In Treasury regulations, could also
impose a maximum age requirement
(even though it is not a defined bene-
fit plan), because in many respects
the pattern of costs and benefits of
target benefit plans closely resembles
the pattern of costs and benefits of
defined benefit plans.

Year of Service Defined

Under the conference substitute, in
general, for purposes of the partici-
pation requirements, the term “year
of service” means a 12-month period
during which the employee has
worked at least 1,000 hours. This 12-
month period is measured from the
date when the employee enters serv-
ice. Thus, the employee has fulfilled
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his 1,000-hour-requirement if he has
1,000 hours of work by the first an-
niversary date of his employment. Un-
der the substitute, the employee (if
age 25 or’ older) would then be ad-
mitted to the plan within 6 months
of his anniversary date of employ-
ment or by the beginning of the first
plan year following his first anni-
versary date, whichever occurred ear-
lier. (Of course, this does not mean
that an employee would have to be
admitted to the plan if he were law-
fully excluded for reasons other than
age or service.)

The plan would not be required to
admit the employee if he had “sep-
arated from the service” bhefore the
otherwise applicable admission date.
In general, “separated from the serv-
ice” means the employee was dis-
charged or quit; it does not mean
temporary absence due to vacation,
sickness, strike, seasonal layoff, etec.

If the employee did not complete
1,000 hours of service by his first
anniversary date, but is still em-
ployed, he would start over toward
meeting his 1,000 hour requirement.
For this purpose, the plan could pro-
vide (on a consistent basis) that the
relevant 12-month period is either
(a) the year between his first anni-
versary date and his second anniver-
sary date, or (b) the first plan year
which began after the individual was
first employed. For example, assume
the plan is on a calendar year basis,
and that an employee begins work
on July 1, 1976. Between July 1, 1976,
and June 30, 1977, the employee has
less than 1,000 hours of service. The
plan could provide that the employee
would be tested the second time for
purposes of participation based on the
year from July 1, 1977 through June
30, 1978, or based on the year from
January 1, 1977 through December 31,
1977 (but not January 1, 1978 through
December 31, 1978).

The regulations with respect to
“year of service” are to be written
by the Secretary of Labor for pur-
poses of participation and vesting.
The term “hour of service” will also
be defined in Labor Department reg-
ulations.
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For purposes of participation (and
vesting), in the case of any maritime
industry (as defined in Labor Depart-
ment regulations), 125 days of service
are to be treated as the equivalent
of 1,000 hours of service, but this rule
will not apply to other industries.

Seasonal and Part-time Workers

In general, the 1,000 hour standard
is to apply for purposes of determin-
ing whether or not an employee may
be excluded from the plan as a sea-
sonal or part-time employee (replac-
ing the 5-month year, 20-hour week
standard now in the Internal Reve-
nue Code). However, in the case of
seasonal industries where the custo-
mary period of employment is less
than 1,000 hours, the term ‘“year of
service” is to be determined in ac-
cordance with Labor Department reg-
ulations.

Breaks in Service

Under the conference substitute, a
1-year break in service occurs in any
calendar year, plan year, or other
consecutive 12-month period desig-
nated by the plan on a consistent
basis (and not prohibited under La-
bor Department regulations) in which
the employee has 500 hours of service
or less.

The general rule is that all service
with the employer (pre-break and
post-break) is to be taken into ac-
count for purposes of determining
whether the employee has met the
participation requirements. However,
if an employee has a 1-year break
in service, the plan may require a
1-year waiting period before reentry,
at which point the employee’s pre-
break and post-break service are to
be aggregated, and the employee is
to receive full credit for the waliting
period service. For example, if the
plan is on a calendar year basis, and
an employee who has a l-year break
in service reenters employment on
November 1, 1976, works 200 hours in
1976, and 1700 hours by November 1,
1977, the employee under this provi-
sion would be considered as reenter-
ing the plan for 1977. As a result, his
pre-break and post-break service
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would be aggregated, and he would
advance one year on the vesting
schedule for 1977. He would also ac-
crue benefits for that year. (Other
rules with respect to break-in-serv-
ice are explained below in connec-
tion with vesting and benefit accrual.)

In the case of a plan which has a
3-year service requirement for par-
ticipation (because the plan provides
100 percent immediate vesting), the
plan may provide that employees
who have a 1l-year break in service
before completing their 3-year serv-
ice requirement must start over to-
ward fulfilling that requirement after
the break in service.

Eligibility — Collective-bargaining
Units, Air Pilots

Title II of the conference substi-
tute provides that employees who are
under a collective bargaining agree-
ment can be excluded for purposes of
the breadth-of-coverage requirements
(coverage for 70 percent of all em-
ployees or 80 percent of all eligible
employees if at least 70 percent of all
employees are eligible to benefit un-
der the plan, or coverage on a non-
discriminatory basis), if the employ-
ees are excluded from the plan and
there 1is evidence that retirement
benefits have been the subject of
good-faith bargaining. However, if the
union employees are covered under
the plan, benefits or contributions
must be provided for them on a non-
discriminatory basis.

Title II of the substitute provides
another exception to the breadth-of-
coverage rule. It provides that air
pilots represented in accordance with
the Railway Labor Act may bargain
separately for tax-qualified employee
plan benefits, without including other
workers within the industry (but only
in the case of a plan which covers
no employees other than air pilots).
In addition, the conferees intend that
the joint congressional pension task
force study group, created under this
legislation, study this area to see
whether a similar rule should be ap-
plied to other unions or professional
groups in the future.
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Nonresident Aliens

Title IT of the conference substitute
provides that employees who are non-
resident aliens with no United States
income from the employer in ques-
tion are to be excluded for purposes
of applying the breadth-of-coverage
requirements and for purposes of
applying the antidiscrimination rules
(whether or not they are covered
under the plan).

Predecessor Employer

Service with a predecessor employ-
er must be counted for purposes of
the plan if the successor employer
continues to maintain the plan of
the predecessor employer (and, of
course, the successor employer cannot
evade this requirement by nominally
discontinuing the plan). The question
of the extent to which such service
must be counted in other ecircum-
stances is to be determined under
regulations.

Multiemployer Plans

Under the conference substitute,
service with any employer who is a
member of a multiemployer plan is to
be counted for purposes of the plan.
The term “multiemployer plan” means
a plan maintained pursuant to a col-
lective  bargaining agreement, to
which more than one employer
is required to contribute, and to
which no one employer makes as
much as 50 percent of the con-
tributions. (This percentage test
would become a 75-percent test
once the plan qualifies as a multi-
employer plan.) Also, the plan
must provide that benefits will be
payable to each participant, even
though his employer subsequently
ceases to make contributions under
the plan. However, the plan would not
be required to provide past service
benefits, i.e., benefits for periods be-
fore the participant’s employer en-
tered the plan. Also, service during a
period for which the employer was
not a member of the plan would not
be required to be counted for partic-
ipation or vesting purposes.

Additional requirements relating to
multiemployer plans may be pre-
scribed in Department of Labor reg-



ERISA CONFERENCE REPORT

ulations. The conferees intend that
a plan not be classified as a multi-
employer plan unless it is a collec-
tively bargained plan to which a sub-
stantial number of unaffiliated em-
ployers are required to contribute.
Also, a plan is not to be classified as
a multiemployer plan where there is
no substantial business purpose in
having a multiemployer plan (except
to obtain the advantages of multi-
employer plan status under this bill).

In addition to employees of employ-
ers making contributions to a multi-
employer plan, under the conference
substitute such a plan may cover
employees of labor unions which nego-
tiated the multiemployer plan and
employees of the plan itself. For
this purpose, the plan would have
to satisfy the general breadth-of-
coverage and nondiscrimination re-
quirements of the Internal Revenue
Code separately with respect to these
union or plan employees and collec-
tively (i.e. with respect to all groups
of employees covered under the
plan), but would not be required to
meet the exclusive benefit rules of
the tax law. Instead, the exclusive
benefit rules would be applied to the
beneficiaries of the multiemployer
plan as a whole. (Similar treatment
for union employees or plan employ-
ees would also be available in the case
of a single-employer collectively bar-
gained plan.)

H.R. 10 Plans

In general, the provisions of pres-
ent law which allow a 3-year service
requirement for participation (but do
not allow the plan to impose an age
requirement), and require 100 per-
cent immediate vesting, would con-
tinue to govern owner-employee H.R.
10 plans (those for sole proprietors
and 10 percent owners and their em-
ployees). However, certain provisions
of this bill, such as the rules with
respect to year of service and breaks
in service are also to apply for pur-
poses of the H.R. 10 plans.

Affiliated Employers

Title II of the conference substi-
tute provides that in applying the
breadth-of-coverage and antidiserim-
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ination rules (as well as the vesting
rules and the limitations on contri-
butions and benefits), employees of
all corporations who are members of
a ‘“controlled group of corporations”
(within the meaning of sec. 1563(a)
of the Internal Revenue Code of 1954)
are to be treated as if they were
employees of the same corporation.
A comparable rule is to be provided
in the case of partnerships and pro-
prietorships which are under com-
mon control (as determined under
regulations). The conferees agree with
the interpretation of these provisions,
as expressed in the Ways and Means
Committee report (No. 93-807).

Effective Dates 2

Under the conference substitute the
changes made in the bill with respect
to participation and vesting are to
apply to new plans in plan years be-
ginning after the date of enactment.
For plans in existence on January 1,
1974, the general effective date of
these provisions is to be plan years
beginning after December 31, 1975.

The general effective date of plan
years beginning after December 31,
1975 applies in the case of collectively
bargained plans in the same manner
as in the case of other plans. How-
ever, in order that the opening up of
the contract to comply with the re-
quirements of this bill will not re-
quire negotiations with respect to
other matters, the conference sub-
stitute provides that a collective bar-
baining contract, in existence on Jan-
uary 1, 1974, which does not expire
until after the general effective date
for existing plans, may be reopened
solely for the purpose of allowing the
plan to meet the requirements of this
bill, without having to be opened for
any other purpose. Where it is neces-
sary, as a result of this bill, to mod-
ify an employee benefit plan, it is the
conferees’ understanding that it is
not an unfair labor practice under
the National Labor Relations Act
for a party to a collective bargain-
ing agreement to refuse to bargain re-

2 Because of the interrelationship of the ef-
fective date provisions for participation and
vesting, this discussion deals with the effec-
tive dates for both.
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garding matters unrelated to the mod-
ification required by this bill, provided
this refusal is not otherwise an unfair
labor practice. In addition, the
changes required to be made in a
plan are not themselves to be treated
as constituting the expiration of a
contract for purposes of any other
provisions of this bill which depend on
the date of the expiration of a con-
tract.

Finally, the conference substitute
provides that if a plan, adopted pur-
suant to a collective bargaining agree-
ment in effect on January 1, 1974,
contains a clause: (1) which provides
supplementary benefits which are in
the form of a lifetime annuity and
refer to not more than one-third of
the basic benefit to which the em-
ployees generally are entitled; or (2)
which provides that a 25-year service
employee is to be treated as a 30-year
service employee, if that right is
granted by a contractual agree-
ment which is based on medi-
cal evidence as to the effects
of working in an adverse environ-
ment for an extended period of
time (such as workers in found-
ries or workers in asbestos plants),
then the application of the accrued
benefit provision of this bill to those
benefits is to be delayed until the ex-
piration of the collective bargaining
agreement (but no later than plan
years beginning after December 31,
1980). For purposes of applying the
effective date rules, the conferees
agree with the statement appearing
in the paragraph beginning at the
bottom of page 51, and in the first
full paragraph on page 52 of the Ways
and Means Committee report (No. 93-
807). This explanation relates to sit-
uations where a collective bargain-
ing agreement is to be treated as
having terminated, and as to how the
effective date rules are to be applied
to a plan which includes some employ-
ees covered under one or more collec-
tive bargaining agreements, and also
employees not covered under any such
agreement.

An existing plan which would be
entitled to a delayed participation
vesting, funding, etc. provision is to be
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permitted to elect to have all those
provisions apply sooner. Any such
election is to be made under regula-
tions, must apply with respect to all
the provisions of the Act, and is to be
irrevocable.

III. Vesting and Related Rules (Secs.
203-209, 1012, 1015, 1021, 1022, and
3032 of the Bill, and Secs. 401, 411,
and 414 of the Internal Revenue
Code.)

Under the House bill a plan was
required to meet one of three mini-
mum vesting schedules. First, a plan
could provide a graded vesting stand-
ard, under which the employee must
be at least 25 percent vested in his
accrued benefit after 5 years of cov-
ered service, with 5 percent additional
vesting for each of the next 5 years,
and 10 percent additional vesting for
each year thereafter (so that the em-
ployee was 100 percent vested after
15 years of service). Second, a plan
could provide that each employee must
be 100 percent vested after 10 years
of service. Third, a plan could pro-
vide for a “rule of 45,” under which
each employee with 5 years or more
of service would be 50 percent vest-
ed when the sum of his age and his
years of service equaled 45, with 10
percent additional vesting for each
year thereafter.

Under the Senate amendment,
plans generally were required to com-
pnly with the first of these alternatives,
the graded vesting schedule. How-
ever, plans which were already using
the 10-year/100-percent vesting
schedule were permitted to continue
to use that method.

The conference substitute 1s de-
scribed below.

Plans Subject to the Provisions; Ex-
ceptions from Coverage; Exemption
for Church Plans
The rules in these areas are the

same as the corrsponding rules dis-

cussed above under Participation and

Coverage.

General Rules

Under the conference substitute !
plans must provide full and Imme-

1 Unless otherwise indicated, the rules with
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diate vesting in benefits derived from
employee contributions.

With respect to employer contribu-
tions, the plan (except class year
plans) must meet one of three al-
ternative standards. Two of those, the
5- to 15-year graded standard and
the 10-year/100-percent standard are
the same as provided in the House
bill (and briefly described above). The
third standard under the conference
substitute is a modificiation of the
House-bill “rule of 45”. As under the
House rule, under the modified rule
of 45, an employee with 5 or more
years of covered service must be at
least 50 percent vested when the sum-
of his age and years of covered ser-
vice total 45, and there must be pro-
vision for at least 10 percent addi-
tional vesting for each year of cov-
ered service thereafter. Unlike the
House bill, however, each employee
with 10 vears of covered service (re-
gardless of his age) must be at least
50 percent vested and there must be
provision for 10 percent additional
vesting for each year of service there-
after.

In addition, all plans would have
to meet the requirement of present
law that an employee must be 100
percent vested in his accrued bene-
fit when he attains the normal or
stated retirement age (or actually re-
tires).

Service Credited For Vesting Purposes

Generally, under the conference
substitute, once an employee becomes
eligible to participate in a pension
plan, all his years of service with an
employer (including preparticipation
service, and service performed before
the effective date of the Act) are to
be taken into account for purposes of
determining his place on the vesting
schedule. However, the plan may ig-
nore periods for which the employee
declined to make mandatory contri-
butions, and periods for which the em-
ployer did not maintain the plan or
a predecessor plan, as defined
in Treasury regulations (i.e., if the
respect to vesting appear in both title I and
title II of the conference substitute. Unless
otherwise indicated, the regulations with re-

spect to vesting are to be written by the
Secretary of the Treasury, or his delegate.
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plan provides past service credits for
purposes of benefit accrual, it must
also provide past service credits for
purposes of participation and vest-
ing).

Generally, the plan may also ignore
service performed before age 22; how-
ever, if a plan elects to use the rule
of 45, service before age 22 may be
ignored only if the employee was not a
participant in the plan during the
years before age 22.

The plan may also exclude part-
time or seasonal service (ie. gen-
erally years when the employee has
less than 1,000 hours of service).

Also, if the employee has had a
“break in service”, his service per-
formed prior to the break may be
ignored to the extent permitted un-
der the “break in service” rules (dis-
cussed below).

Service performed prior to Janu-
ary 1, 1971, may be ignored by the
plan, unless (and until) the employee
has at least 3 years of service after
December 31, 1970.

Year of Service Defined

In general, under the conference
substitute, the rules with respect to
“year of service”, seasonal and part-
time employees, etc.,, are the same
for purposes of the vesting schedule
as they are for purposes of particl-
pation (i.e., generally 1,000 hours of
service except for seasonal industries,
where the customary work year is
less than 1,000 hours). However, the
relevant year for purposes of applying
the vesting schedule may be any 12-
month period provided under the
plan (plan year, calendar year, etc.)
regardless of the anniversary date of
the participant’s employment (even
though the anniversay date 1is the
measuring point for purposes of the
participation requirements for an em-
ployee’s first year).

For purposes of benefit accrual, in
general, the plan may use any def-
inition of the term “year of service”
which the plan applies on a reason-
able and consistent basis (subject to
Department of Labor regulations).
(Of course, the “year” for benefit
accrual purposes cannot exceed the
customary work year for the industry
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involved.) However, the plan must
accrue benefits for less than full time
service on at least a pro rata basis.
For example, if a plan requires 2,000
hours of service for a full benefit
accrual (50 weeks of 40 hours each)
then the plan would have to accrue
at least 75 percent of a full benefit
for a participant with 1,500 hours of
service. Generally, a plan would not
be required to accrue any benefit for
years in which the participant had
less than 1,000 hours of service. In
the case of industries or occupations
where the customary year is less than
1,000 hours (for example, the tuna
fishing industry, or the winter season
employees of a ski lodge), the rules
with respect to benefit accrual would
be determined under Department of
Labor regulations. As previously in-
dicated a special rule is provided for
the maritime industries.

Breaks in Service

Under the conference substitute, a
1-year break in service occurs in any
calendar year, plan year, or other
consecutive 12-month period desig-
nated by the plan and applied on a
consistent basis (and not prohibited
under Labor Department regulations)
in which the employee has no more
than 500 hours of service. For exam-
ple, if the plan is on a calendar year
basis, and the employee works 1,000
hours in 1976, 501 hours in 1977, 501
hours in 1978, and 1,000 hours or more
in 1979, the employee would not have
a break in service (although the plan
would not be required to accrue bene-
fits or give vesting schedule credit
for 1977 or 1978).

The rules with respect to breaks in
service for vesting and benefit ac-
crual purposes may be summarized as
follows:

(1) If an employee has a 1l-year
break in service, the plan may re-
quire (for administrative reasons) a
1-year waiting period before his pre-
break and post-break service must be
aggregated under the plan. However,
once the employee has completed this
waiting period, he must receive credit
for that year (for purposes of vesting
and accrued benefit).
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(2) In the case of an individual
account plan (including a plan fund-
ed solely by individual insurance
contracts, as well as a “target benefit
plan”) if any employee has a 1l-year
break in service, his vesting percent-
age in pre-break benefit accruals
does not have to be increased as a
result of a post-break service.

(3) Subject to rules (1) and (2),
once an employee has achieved any
percentage of vesting, then all of his
pre-break and post-break service
must be aggregated for all purposes.

(4) For all nonvested employees
(and subject to rules (1) and (2)),
the employee would not lose credits
for pre-break service until his period
of absence equaled his years of cov-
ered service. Under this “rule of par-
ity” for example, if a nonvested em-
ployee had three years of service with
the employer, and then had a break
in service of 2 years, he could return,
and after fulfilling his 1-year reentry
requirement, he would have 4 years of
covered service, because his pre-break
and post-break service would be ag-
gregated.?

For years beginning prior to the ef-
fective date of the vesting provisions,
a plan may apply the break-in-ser-
vice rules provided under the plan, as
in effect from time to time. However,
no plan amendment made after Jan-
uary 1, 1974, may provide for break-
in-service rules which are less bene-
ficial to any employee than the rules
in effect under the plan on that date,
unless the amendment complies with
the break-in-service rules established
under this bill.

The principles of some of the rules
outlined above may be illustrated as
follows: For example, assume a plan
is on a calendar year basis, and an
employee with a 1-year break in ser-
vice reenters employment on Novem-
ber 1, 1976, works 200 hours in 1976,
and 1,700 hours by November 1,
1977. In this case, the employee

2 Also, in the case of a defined benefit
plan, the employee would have at least 3
yvears of accrued benefits under the plan (2
years of accrued benefits due to his pre-
break participation and 1 year of benefiis ac-
crued with respect to the 1 year reentry
period).



