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PREFACE.

THE first edition of Cases on Corporations was published seven
years ago. In this second edition there are large changes.

The following subjects are considered at much greater length:
Unincorporated Associztions; Issues of Stock at a Discount or for
Overvalued Property; Offenses Against the Sherman Anti-Trust
Act; Reorganizations of Corporations.

The more important cases decided since 1909 are set forth, or
cited in the notes.

There are numerous notes by the editor.

E. H W.

LanGpELL HaLL, CAMBRIDGE,
April, 1916.
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CASES ON CORPORATIONS.

BOOK 1.
THE NATURE OF A CORPORATION.

CHAPTER 1.
THE FORMATION OF A CORPORATION.

A. Necessity of Authority from the State.

BLACKSTONE, COMMENTARIES.
Book 1, pp. 468, 469, 470, 472, 473.

THE honor of originally inventing these political constitutions en-
tirely belongs to the Romans. They were introduced, as Plutarch
says, by Numa; who finding, upon his accession, the city torn. to
pieces by the two rival factions of Sabines and Romans, thought it
a prudent and politic measure to subdivide these two into many
smaller ones, by instituting separate societies of every manual trade
and profession. They were afterwards much considered by the civil
law, in which they were called universitates as forming one whole out
of many individuals; or collegia, from being gathered together: they
were adopted also by the canon law, for the maintenance of ec-
clesiastical discipline; and from them our spiritual corporations are
derived. But our laws have considerably refined and improved upon
the invention, according to the usual genius of the English nation:
particularly with regard to sole corporations, consisting of one per-
son only, of which the Roman lawyers had no notion; their maxim
being that “tres factunt collegium.” Though they held, that if a
corporation, originally consisting of three persons, be reduced to one,
““s1 universitas ad unum redit,”’ it may still subsist as a corporation,
‘““et stet nomen universitatis.”

Before we proceed to treat of the several incidents of corporations,
as regarded by the laws of England, let us first thke a view of the
several sorts of them; and then we shall be better enabled to appre-
hend their respective qualities.

The first division of corporatlons is into gggregate and_sole. Cor-
porati ersons united together i

sometz and are kept up by a pg;pgmgl succession _of members, so



2 BLACKSTONE, COMMENTARIES. [cHAP. 1.

wmmmich kind are the mayor _n.d_sgmmnngl,ty
of a city, the head and fellows of a college, the dean and chapter of

a cathedral church. Cg_x_pgmmm_sole_mnsm_gﬂgne pexson only and

his successors, in some particular > incorporated by
law, in order to give them some legal capacities and advantages,

particularly that of perpetuity which in their natural persons they
could not have had. In this sense th

and_prebendaries, distinct. from their
wwmwmmmd vicar._And the neces-
sity, or at least use, of this institution will be very apparent, if we
consider the case of a parson of a church. At the original endow-
ment of parish churches, the freehold of the church, the churchyard,
the parsonage house, the glebe, and the tithes of the parish, were
vested in the then parson by the bounty of the donor, as a temporal
recompense to him for his spiritual care of the inhabitants, and with
intent that the same emoluments should ever afterwards continue
as a recompense for the same care. But how was this to be effected?
The freehold was vested in the parson; and, if we suppose it vested
in his natural capacity, on his death it might descend to his heir, and
would be liable to his debts and encumbrances: or at best, the heir
might be compellable, at some trouble and expense, to convey these

rights to the succeeding incumbent. The law therefore has wisely

%l_ajned.iha.t_mg_parson, quatenus parson, shall never di lie, any more.
than ] his su By

which means all the original rights of the parsonage are preserved
entire to the successor; for the px_emt:_i__gmb_en.t,and.his—psadeces—
sor who lived seven ‘seven centuries ago, are in law W
son; and what was given to the one was given to the ather also. .
Corporations, by the eivillaw, seem to e

/ mere act, and voluntary association of their members: provided such
convention was not confrary to law, for then it was llicitum col-
legtum. It does not appear that the prince’s consent was necessary
to be actually given to the foundation of them; but merely that the
eriginal founders of these voluntary and friendly societies, for they
were little more than such, should not establish any meetings in
opposition to the laws of the state.

Btwmmmmm

he king’s implied consent is to be found in corporations..
which exist by force of the common law, to which our former kings
are_supposed-to-have gi

: iven their concurrence; common law being
nothing else but custom, arising from the universal agreement of the

Whple commumty Qf Lms sort are the king himself, all hmh_gp_g,

parsons, vicars, ch nd some ot S;

corporations, wirtute o_ﬂicu ‘ and tlus mcorporatlon is so mseparably

;8018



CHAP. 1.] BLACKSTONE, COMMENTARIES. 3

annexed to their offices, that we cannot frame a complete legal idea
of any of these persons, but we must also have an idea of a corpora-
tion, capable to transmit his rights to his successors at the same time.
Another method of implication, whereby the king’s consent is pre-
sumed, is as to all corporations by prescription, such as the city of
London, and many others, which have existed as corporations, time
whereof the memory of man runneth not to the contrary; and there-
fore are looked upon in law to be well created. For though the mem-
bers thereof can shew no legal charter.of incorporation, yet in cases of
such high antiquity the law presumes there once was one; and that
by the variety of accidents which a length of time may produce, the
charter is lost or destroyed. The methods by which the king’s con-
sent is expressly given are either by act of parliament or charter.
By act of parliament, of which the royal assent is a necessary in-
gredient, corporations may undoubtedly be created: but it is observ-
able, that, till of late years, most of these statutes which are usually
cited as having created corporations do either confirm such as have
been before created by the king, as in the case of the College of Physi-
cians, erected by charter 10 Hen. VIII, which charter was after-
wards confirmed in parliament; or they permit the king to erect a
corporation in futuro with such and such powers, as is the case of
the Bank of England, and the society of the British Fishery. So that
the immediate creative act was usually performed by the king alone,
in virtue of his royal prerogative.

All the other methods, therefore, whereby corporations exist, by
common law, by prescription, and by act of parliament, are for the
most part reducible to this of the king’s letters patent, or charter of
incorporation.

Note. — From very early times the courts recognized some cor-
porations as existing by force of the common law alone. See Y.B.
11 Hen. IV,2; Y.B. 37 Hen. VI, 30; Y.B. 8 Edw. IV,6; Y.B. 20 Edw.
1V, 12; Y.B. 14 Hen. VIII, 2; Co. Lit. 3a; Finch’s Law, ¢. xvII;
Keilw. 32a;2 P. Wms. 125; 4 Vin. Abr. 525. There is also evidence
tending to show that, in early times, the Court of Exchequer; in
revenue matters, allowed unchartered bodies of men to be sued, and
even to sue, as a unit. Madox, Firma Burgi, 85, 91.

“Anciently a Gild either Religious or Secular could not legally
be set-up without the Kings Licence. If any Persons erected a Gild
without Warrant, that is, without the Kings leave, it was a Trespass,
and they were lyable to be punished for it. For example. In the
Twenty-sixth year of K. Henry II (1179), several Gilds in London
were amerced to the Crown as Adulterine, that is, as set-up without
Warrant from the King.” Madox, Firma Burgi, 26.

In De Libertates, Lib. 11, ¢. 24, fol, 56, Bracton puts the case that
the king should grant some liberty “ut st alicui universitati, sicut
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civibus vel burgensibus vel aliquibus alis q. mercatum habeant.” It
appears, from the chapter as a whole, that he considered this liberty,
or franchise, together with various other liberties, to be under the
control of the King (“in manu sua’’) ; and that private persons
might enjoy it, ‘“ sed de gratia ipsuts Regis speciali.”

Y.B. 49 Edw. III, 3 (1375). A _devised lands to B for life, re-
mainder ““ a deux des meliour homes de la Guild de la Fraternity de

W hitawyers en Londres” forever. A died without heirs, and on the
death of B the king claimed the land by escheat. The court held
that the devise (after B’s life estate) was void. BELKNAP expressed
his opinion that, even if the devise had been to ‘“the Fraternity,” it
would not have been good, because the commonalty of London can-
not by their own act create a community within the community
without the charter of the king. A ‘ Fraternity” is not a term known
to the law, nor can a community exist without a charter. (‘“Le
commen de Londres ne poet my d’euxr mesme faire comen deins cest
comen sans chartr le Roy. . .. Fraternity n’est my terme de ley, ne
comen ne puit my estre sans chre.””) KNyvet, Chancellor, with greater

recision of thought, said that thi which 18

., not confirmed by the king, could not be adjudged a body capable o

v

taking an estafe by purchase. (Il ne poet pas esire p. la ley q. c.
WZWWWM@MM&ROMWWM etre adjudgee
un corps de purchace estate.”)

Y.B. 20 Edw. IV, 2 (1480). B, alderman of the X gild, brought
debt against C, and counted upon an obligation made to A, some-
time alderman of the gild, and his successors. Objection that the
plaintiff had not shown how the corporation was formed. Littleton
took a distinction between a ‘corporation of common right” and
a gild. The judges were all of opinion that, if suit could be main-
tained, it would be by the executor of A. See also Y.B. 22 Edw.
1V, 34. :

In Y.B. 14 Hen. VIII, 2 (1522), Fineux remarked: “There is a
corporation by the Pope alone, as those mendicant brothers who
cannot purchase.” But Brooke, writing after the Reformation, laid
it down that if the Pope purports to create a corporation, “ideo ceo
-est usurpation et voyd a cest jour et fuit tmperpetuum.” 1 Brooke, Abr.
‘Corp. 33. See also Dyer, 81, pl. 64.

In Terrett v. Taylor, 9 Cranch, 43, Story, J., said (p. 46): “At a
very early period the religious establishment of England seems to
have been adopted in the colony of Virginia; and, of course, the
common law upon that subject, so far as it was applicable to the
circumstances of that colony. The local division into parishes for
ecclesiastical purposes can be very early traced; and the subsequent
laws enacted for religious purposes evidently presuppose the exist-
ence of the Episcopal church with its general rights and authorities
growing out of the common law. What those rights and authorities
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are, need not be minutely stated. It is sufficient that, among other
things, the church was capable of receiving endowments of land, and
that the minister of the parish was, during his incumbency, seized of
the freehold of its inheritable property, as emphatically persona
ecclesiae, and capable, as a sole corporation, of transmitting that in-
heritance to his successors. The church wardens, also, were a cor-
porate body clothed with authority and guardianship over the repairs
of the church and its personal property; and the other temporal con-
cerns of the parish were submitted to a vestry composed of persons
selected for that purpose.”

In The Governor v. Allen, 8 Humph (Tenn.) 176, the court held
that the governor of the State was, by force of the common law, a
corporation sole.

In People v. Mackey, 255 11l. 144, Mr J ustlce Vickers said
(p. 156): “A private corporation is

w ought into being it enjoys certain rights and
o2 lue_that are not enjoyed by natural Dersons

S.’ﬁ&t&_ It Is 3 mat1 er excluswel w1th1n th

,_&_QHLI.WQDE‘ I the legislature det rmipes to exercise its discre-
e exercised.”
This general statement by Mr. Justice VICKERS must, it is. sub-
mitted, be qualified in so far as, but only in so far as, the ancient
doctrine of corporations at the common law still has virility.

ST. 6 GEORGE 1. Q}},

C. 18, §§ xvix and x1x (1719). /
xvii. And whereas it is notorious, that several undertakings or
projects of different kinds have, at some time or times since the four
and twentieth day of June one thousand seven hundred and eighteen,
been publicly contrived and practised, or attempted to be practised,
within the city of London and other parts of this kingdom, as also in
Ireland, and other his Majesty’s dominions, which manifestly tend to
the common grievance, prejudice, and inconvenience of great numbers
of your Majesty’s subjects in their trade or commerce, and other their
affairs; and the persons who contrive or attempt such dangerous and
mischievous undertakings or projects, under false pretences of public
good, do presume, according to their own devices and schemes, to open
books for public subscriptions, and draw in many unwary persons to
subscribe therein towards raising great sums of money, whereupon the
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subscribers or claimants under them do paysmall proportions thereof,
and such proportions in the whole do amount to very large sums;
which dangerous and mischievous undertakings or projects do relate
to several fisheries, and other affairs, wherein the trade, commerce,
and welfare of your Majesty’s subjects, or great numbers of them,
are concerned or interested: and whereas in many cases the said un-
dertakers or subscribers have, since the said four and twentieth day
of June one thousand seven hundred and eighteen, presumed to act
as if they were corporate bodies, and have pretended to make their
shares in stock transferable or assignable, without any legal au-
thority, either by act of parliament, or by any charter from the crown
for so doing; and in some cases the undertakers or subscribers, since
the said four and twentieth day of June one thousand seven hundred
and eighteen, have acted or pretended to act under some charter or
charters formerly granted by the crown for some particular or special
purposes therein expressed, but have used or endeavored to use the
same charters for raising joint stocks, and for making transfers or
assignments, or pretended transfers or assignments for their own
private lucre, which were never intended or designed by the same
charters respectively; and in some cases the undertakers or sub-
scribers, since the said four and twentieth day of June one thousand
seven hundred and eighteen, have acted under some obsolete charter
or charters, although the same became void or voidable by non-user
or abuser, or for want of making lawful elections, which were neces-

ydursary for the continuance thereof; and many other unwarrantable
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practices (too many to enumerate) have been, and daily are and may
hereafter be contrived, set on foot, or proceeded upon, to the ruin

"and destruction of many of your Majesty’s good subjects, if a timely

remedy be not provided: and whereas it is become absolutely neces-
sary, that all public undertakings and attempts, tending to the com-
mon grievance, prejudice, and inconvenience of your Majesty’s sub-
jects in general, or great numbers of them, in their trade, commerce,
or other lawful affairs, be effectually suppressed and restrained for
the future, by suitable and adequate punishments for that purpose
to be ascertained and established: now for suppressing such mis-
chievous and dangerous undertakings and attempts, and preventing
the like for the future, may it please your most excellent Majesty, at
the humble suit of the said lords spiritual and temporal and com-
mons, in this present parliament assembled, that it may be enacted;
and be it enacted by authority of this present parliament, that from
and after the four and twentieth day of June one thousand seven
hundred and twenty, all and every the undertakings and attempts
described, as aforesaid, and all other public undertakings and at-
tempts, tending to the common grievance, prejudice, and inconven-
ience of his Majesty’s subjects, or great numbers of them, in their
trade, commerce, or other lawful affairs, and all public subscrip-
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tions, receipts, payments, assignments, transfers, pretended assign-
ments and transfers, and all other matters and things, whatsoever,
for furthering, countenancing or proceeding in any such undertak-
ing or attempt, and more particularly the acting or presuming to
act as a corporate body or bodies, the raising or pretending to raise
transferable stock or stocks, the transferring or pretending to transfer
or assign any share or shares in such stock or stocks, without legal
authority, either by act of parliament, or by any charter from the
crown, to warrant such acting as a body corporate, or to raise such
transferable stock or stocks, or to transfer shares therein, and all
acting or pretending to act under any charter, formerly granted from
the crown, for particular or special purposes therein expressed, by
persons who do or shall use or endeavor to use the same charters, for
raising a capital stock, or for making transfers or assignments, or
pretended transfers or assignments of such stock, not intended or de-
signed by such charter to be raised or transferred, and all acting or
pretending to act under any obsolete charter become void or voidable
by non-user or abuser, or for want of making lawful elections, which
were necessary to continue the corporation thereby intended, shall
(as to all or any such acts, matters, and things, as shall be acted,
done, attempted, endeavored, or proceeded upon, after the said four
and twentieth day of June one thousand seven hundred and twenty)
forever be deemed to be illegal and void, and shall not be practised
or in any wise put in execution.

x1x. And be further enacted by the authority aforesaid, that from
and after the said four and twentieth day of June one thousand
seven hundred and twenty, all such unlawful undertakings and at-
tempts, so tending to the common grievance, prejudice, and incon-
venience of his Majesty’s subjects, or a great number of them, in
their trade, commerce, or other lawful affairs, and the making or
taking of any subscriptions for that purpose, the receiving or paying
of any money upon such subscriptions, the making or accepting of
any assignment or transfer, or pretended assignment or transfer, of
any share or shares upon any such subsecription, and all and every
other matter and thing whatsoever, for furthering, countenancing, or
proceeding in any such unlawful undertaking or attempt, and more
particularly the presuming or pretending to act as a corporate body,
or to raise a transferable stock or stocks, or to make transfers or
assignments of any share or shares therein, without such legal au-
thority, as aforesaid, and all acting or pretending to act under any
charter formerly granted from the crown for any particular or special
purposes therein expressed, by persons making or endeavoring to
make use of such charter for any such other purpose not thereby
intended, and all acting or pretending to act under any such obsolete
charter as is before described, and every of them (as to all or any
such acts, matters or things as shall be so acted, done, attempted, en-



