EXPERT
WITNESSES:

CONSTRUCTION
CASES

PHILIP R. CROESSMANN, AIA, Esq.
PETER L. WARREN, EsQ.
JEFFREY E. FucHs, PE, CPA

WEST.




EXPERT WITNESSES: CONSTRUCTION
CASES

WORKING WITH YOUR CONSTRUCTION EXPERT
2011-2012 Edition

Philip R. Croessmann, AIA, Esq.
Peter L. Warren, Esq.
Jeffrey E. Fuchs, PE, CPA

WEST.

A Thomson Reuters business

For Customer Assistance Call 1-800-328-4880

Mat #40929689



© 2011 Thomson Reuters

For authorization to photocopy, please contact the Copyright Clearance Center at 222 Rosewood
Drive, Danvers, MA 01923, USA (978) 750-8400; fax (978) 646-8600 or West’s Copyright Services
at 610 Opperman Drive, Eagan, MN 55123, fax (651) 687-7551. Please outline the specific material
involved, the number of copies you wish to distribute and the purpose or format of the use.

This publication was created to provide you with accurate and authoritative information concerning
the subject matter covered; however, this publication was not necessarily prepared by persons licensed
to practice law in a particular jurisdiction. The publisher is not engaged in rendering legal or other
professional advice and this publication is not a substitute for the advice of an attorney. If you require
legal or other expert advice, you should seek the services of a competent attorney or other professional.



Dedication

THIS BOOK IS DEDICATED

To the authors’ wives, Carolyn Westberg, Judi Warren, and Mary Fuchs, whose
continued encouragement and support have contributed immeasurably to our writing
of this book.

iii



About the Authors

PHILIP R. CROESSMANN, AIA, Esq. is a licensed architect, a member of the
Bar in Virginia, the District of Columbia, New York, and Washington State, and a
licensed contractor in Virginia. Mr. Croessmann is the Director of Risk Manage-
ment Services with MWH Constructors, Inc. MWH Constructors is an industry lead-
ing, licensed and bonded general contractor providing integrated project delivery
solutions, including at-risk construction, design-build services, construction manage-
ment services and risk management services. Mr. Croessmann provides risk
management services on the $500 million of construction performed annually by the
company as well as overseeing claims and risk management services provider to the
company’s clients.

PETER L. WARREN, Esq. is a member of the California Bar Association and
is a transactional attorney who caters to the needs of construction industry, financial
institutions, and the general business community. Mr. Warren is the Owner and
President of WCW Consulting, Inc. a small, disabled veteran owned business focused
on risk management and regulatory compliance in Banking, Construction and Real
Estate. The firm provides advice to both public and private clients in the following
areas: Project Delivery Systems, including Design/Build, CM at Risk and Integrated
Project Delivery, Contract Negotiation and Legal Risk Assessment, Banking and
Finance, Financial Workouts, Cost Recovery Strategies and Alternative Dispute
Resolution. He is an adjunct professor with Whittier School of Law teaching
Corporations and Securities classes to upper level law students. Finally, he is a
veteran having served for more than 20 years with the U.S. Marine Corps.

JEFFREY E. FUCHS, PE, CPA is the President of Delta Consulting Group.
He has construction contracting and consulting expertise based on over 28 years of
experience in the engineering and construction industries. His expertise includes
construction management and project oversight; analysis and resolution of contract
disputes, including delay analyses, damage calculations, and productivity impacts;
forensic engineering and accounting; litigation support and expert witness
testimony; project and corporate cost accounting; and property cost segregation
studies. Mr. Fuchs’ prior experience includes positions as Area Director for Ernst &
Young’s Construction Industry Consulting Services for the Mid-Atlantic region; Vice
President of Operations for a commercial construction company; Director of
Environmental and Contract Management for a large government agency; and
Project Engineer for a large general contractor. Mr. Fuchs has the proven
demonstrated ability to quickly assess problems encountered by owners, developers,
contractors, engineers and government and financial institutions based on involve-
ment with numerous, diverse projects totaling billions of dollars. Mr. Fuchs received
a Bachelor of Science in Civil Engineering from the University of Maryland in 1982,
and a Masters of Science in Construction Engineering & Management from the
University of Maryland in 1987. He is a retired Civil Engineering Officer in the U.S.
Air Force, a Professional Engineer and Certified Public Accountant.



Acknowledgments

I would like to acknowledge the contributions of several people whose assistance
was essential to the writing of this book.

I am grateful to Joel E. Smith, the Principal Attorney Editor for Thomson
Reuters/West, who asked me to write this book and who ensured the book’s success-
ful and timely production.

Special thanks go to the contributing authors. Peter Warren, who contributed
countless hours of legal research that was the backbone of the in depth legal analysis
contained in the book. In addition, Michael Pavlovich, a Washington P.C. Lawyer,
was invaluable as our in house editor. Jeffrey Luney and Richard Flood, former
principals at Matrix IMA, brought their extensive experience in serving as experts
to the book. Not only did they contribute much of the practical advice in the book,
their contribution of expert reports and other work product provided examples that
were not available in the public record. Chris Nutter, at the time a principal at
Matrix IMA, contributed personal and professional time to researching, structuring,
and writing portions of each section. I also want to thank Miriam Tupy who sup-
ported the efforts of the authors.

I also wish to thank contributing authors Jeffrey Fuchs, Dakus Gunn, Robert
Cavoto, Mark Dungan, and Tong Zhao of the Delta Consulting Group who provided
countless hours of research and content to the book. They each brought a unique
perspective, drawing on their extensive experience in the construction industry and
analytical skills. Dakus Gunn, a specialist in scheduling and expert testifier, wrote
a significant portion of Chapter 8. Robert Cavoto, CPA, forensic accounting special-
ist and expert testifier, wrote considerable portions of Chapter 9. Mark Dungan and
Dr. Tong Zhao, PE, both specialists in Loss of Productivity Analysis, wrote
significant portions of Chapter 10. I want to thank Armen Tajirian of Applied
Materials & Engineering, Inc. who wrote Chapter 13 on materials.

Philip R. Croessmann, AIA, Esq.



Preface

As a litigator, it is unusual to have an opportunity to undertake a comprehensive
study of a particular subject. Writing this book was a wonderful exploration of the
role of the expert. Two underling themes developed throughout the process. First,
expert testimony has the potential for abuse and the courts are given great latitude
to control the use of experts. Second, it is an area that is littered with pitfalls for
the unwary attorney. This book attempts to serve as a practical guide to the
practitioner by not only setting forth the law relating to the use of experts, but by
highlighting those areas where counsel needs to pay particular attention in prepar-
ing for trial. The book is organized in a sequential order. It starts with the basic
question of “do I need an expert” and proceeds through the process of working with
the expert to present the expert’s testimony at trial. This order allows the
practitioner to go directly to the chapter that corresponds with the phase of the trial
with which he or she is dealing.

With respect to the issues discussed, the book does not take a generic approach
to the rule of law. A complete survey of the law in every jurisdiction was beyond the
scope of this book. Instead the authors attempted to discuss in detail the approach
taken by a few select jurisdictions that represented opposing views. The hope was
that by contrasting the rules adopted in various states, one can begin to discern the
competing philosophical approaches taken by the court. In this way, a lawyer will
be better equipped to argue a position in his or her own jurisdiction and to address
trends that may be developing.

In addition, the authors tried to address the practical problems encountered in
hiring and working with an expert. Experts are not lawyers and counsel must care-
fully control the hiring, use, and preparation of the expert. An attorney cannot
expect the expert to prepare for trial alone. As can be seen, in almost every chapter,
a lack of involvement by the lawyer will certainly jeopardize the admissibility of the
expert’s testimony. To this end, the authors have outlined the issues that need to be
addressed at each phase of the litigation and added practical guides and checklists.
These guides where developed by both lawyers and experts to give a balanced view
of what is expected on both sides.

Finally, the book tries to bridge the theoretical application of the law with the
hands-on task of conducting a trial, by giving real life examples of testimony, report
and pleadings. Often the admissibility of an expert’s testimony will turn on subtle-
ties in the phrases and words used by the expert in his or her testimony. With these
real life examples, a practitioner can actually see examples of how it should and
should not be done.

This book provides an important tool in the construction litigator’s toolbox. The

in-depth and practical advice is a must read for both beginning and seasoned
practitioners.
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