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Foreword

This volume is an important, indeed unique, contribution to the knowledge on the law
of collective dismissals in the EU Member States. The texts presented herein, although
differently structured, provide an exhaustive picture of the different national systems.
This comparative analysis is particularly important in this period where restructuring
and redundancies are a major reason of social concern in most European Countries.

A comprehensive knowledge of the legal and collective rules concerning collec-
tive dismissals is useful to nurture the academic and policy debate, still controversial,
over the appropriate content of the employment protection legislation (EPL).

The overview of the various regulations indicates persistent diversities among
the European national systems which are comprehended and allowed under the EU
Directive. However, major common trends can also be traced. Indeed the regulation of
collective dismissals represents one of the areas of labour law where the European
Directives have been most influential in promoting the harmonization of the different
national systems.

Harmonization was one of the original purposes of the European community
which has been fulfilled only in part, and recently is less and less pursued.

The achievement of promoting common rules is particularly significant in the
critical area of collective redundancies, being part of the wider objective of the
European social policy oriented towards balancing the requirements of flexibility for
employers with the need of security for workers.

As in others areas of social regulation and policies, the European Directive on this
matter (one of the first to be approved in 1975), has been pre-empted by some national
legislations, for example, see the chapter on Germany.

The Directive of 1975, subsequently amended and improved, reproduces the
basic requirements present in most national systems, extending them to the rest of the
community, including, in particular, countries of Eastern Europe, which adhered to
the EU at a later time. In this respect, the Directive cannot be considered simply a
ratification of a minimum common denominator, but as a contributor to the evolution
of various national legislations.

XXXIX



Foreword

Moreover, Chapter 29 of this volume appropriately emphasizes that the main
rules introduced by the Directive and specified by most national legislators correspond
to the international standards set by ILO Convention 158 of 1982, followed also by
some Member States which have not ratified the convention. In fact, the European
national regulation presents common traits in all the major features of collective
dismissals.

First and foremost they share the principle that collective dismissals, when
meeting some threshold numbers indicated by the Directive, are subject to procedural
requirements whereby the employer must: provide, in good time, the information on
the reasons and terms of the terminations to the workers representatives, as well as
hold consultations with such representatives on the measures to mitigate the impact on
the workers.

Another common indication emerging from the comparative analysis of this
volume shows that the information and consultation procedures include an active role
of the workers representatives, either local union branches or other representative
bodies (works council and the like). These bodies are defined according to the national
rules, as the forms of workers representatives are considered to be a matter of national
competence by the EU.

The public authorities have always played an important role in the procedure
activated by the social parties according to the principle of tripartism, which is
promoted by the ILO and followed in many European countries.

Whilst in the past this role included that generally the public employment
services had the power to approve the employers’ decision on the collective dismissals;
today the legislation of most EU countries no longer requires such public authorization
(exceptions are represented by some eastern European States and the Netherlands).

The abolition of the administrative approval has left the exclusive competence to
control the substantial and procedural legality of the dismissals to the courts (see the
Spanish case). The administrative authorities remain, however, involved in the
collective procedure in many ways: not only must they be notified by the parties during
the various steps of the procedure under penalty of nullity or other sanctions, but they
may intervene in mediation, also with a specific proposal and may assist the parties in
different instances, including in the definition of the measures necessary to prevent
dismissals and reduce their impact on the workers concerned.

These measures have developed substantially in the course of time. Most
national legislations now commit the employers to consider other options before
resorting to collective dismissals. In some countries, like in Italy and Sweden, this
matter is regulated by collective agreements (national and decentralized).

The comparative analysis presents a full range of measures finalized to make
dismissals an extrema ratio.” Such measure range from: restriction of hiring, to
restriction of overtime and normal hours of work, to internal transfer and mobility, to
training and retraining, to early retirement of various kinds, to spreading the workforce
reduction over time, or even postponing it.
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In countries, such as France, a wide ranging set of measures must be put in place
by the employer, particularly in larger firms, and included in an ‘employment
safeguard plan’, to be notified and validated by the administrative authority.

Significant developments are reported by national cases also in the measures
finalized to reduce the impact of employers’ decisions, in the cases where preventive
measures have not succeeded in avoiding or reducing collective dismissals.

The majority of European countries have traditionally defined the criteria to be
taken into account in selecting the workers to be discharged; often seniority is one, and
in other cases (including Italy) a combination of criteria is considered. The actual
definition of the order of priority in collective dismissals is an important and contro-
versial matter of discussion among the employers and the unions (see the Swedish and
Italian chapters).

Another important measure adopted in many countries through legislation or
collective agreements, is to recognize to those workers who have been made redun-
dant, not only a monetary compensation of different amounts, but also a certain
priority (for a definite period of time) in the future hiring by the same employer.

More recently, active labour policies have been introduced in quite a few
countries in order to facilitate the redeployment or the outplacement of the employees
made redundant in other occupations. In this respect, various measures are provided
by public and private employment offices, and often directly by the employers, through
a ‘social plan’ usually agreed with the unions. These measures include not only
training and retraining, but also personalized assistance in the job search combined
with financial support (such as the reemployment bonus recently introduced in Italy),
as well as even active assistance to search for a buyer in the case of a planned closure
of an establishment (see the French case).

Apart from these important common trends, the European national legislations
present also some differences, beginning with the concept of dismissal and that of
collective dismissal. As mentioned in the introduction, the absence of an explicit
statement in the EU Directive concerning this concept, has left wide discretion to the
national legislators, and ultimately has emphasized the role of the ECJ in filling the
gaps.

The comparative analysis of this volume underlines national differences in two
other important matters: the forms and steps of the procedures, as well as the sanctions
and remedies in case of violations of the legal and collective rules.

The complexity of procedures has been often denounced (also in Italy) as
excessive; and some attempts of simplification have been made, but with uneven
results.

The sanction of nullity or invalidity tends to be applied in the most serious cases
of violation: such as the lack of notice to the public authorities, and the absolute
absence of measures to prevent dismissals (see the French and German cases).

Monetary sanctions (damages, fines) are most commonly adopted by national
legislators, subject to the requirement of the ECJ that they be effectively ‘dissuasive’.
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