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PREFACE

There is a tendency nowadays in the study of government
to stress functional rather than historical or descriptive ap-
proach; and much is to be said for it. The new method or
emphasis, however, cannot serve us so well that it will cease
to be useful to fasten the gaze upon a single governmental
system and endeavor to comprehend it as a great unit or
chapter in the sum total of man’s political experience and
achievement—particularly if the system be one not only of
large inherent interest but also of world-wide influence and
renown. The English system is undoubtedly such a one; and it
is the purpose of this book to give an account of that system on
lines which will render it not only a reservoir of data on prin-
ciples and processes but a living reality as a going concern. Of
function, much is said; of institutions, considerably more. It
is hoped that the two have been kept in clear and true relation;
likewise that the most pregnant opportunities have not been
overlooked to suggest, even if not always to treat at length,
interesting and meaningful comparisons with governments of
other lands, especially the United States.

A new book on English government is perhaps justified by
the remarkable changes in mechanism, function, and method
which recent years have witnessed, and particularly by the
fluidity of political arrangements in Britain today and the
probability of further significant experiments and reconstruc-
tions in times immediately ahead. “This island,”” averred
Charles Dickens’ egregious Mr. Podsnap, “is blessed, Sir, by
Providence, to the direct exclusion of such other countries as
there may happen to be.” It is doubtful whether even Mr. Pods-
nap would have been capable of such complacency had he been
a contemporary of Stanley Baldwin and Ramsay MacDonald.
Certainly the Britain of our time is none too sure about its
monopoly of Providential favor, whether in the domain of
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viii PREFACE

sea-power, of trade, or even of law and government. Vast
political problems have been met and solved in the past hun-
dred years. But their places have been taken by others, even
more challenging and baffling. Often thought of as a peculiarly
“finished” and static governmental system, the IEnglish is, in
point of fact, dynamic and shifting—ever feeling its way, by
its own cautious methods to be sure, along new lanes into
uncharted areas. The chapters that follow will have failed in
their purpose if they do not create the picture of a great,
expanding, living political organism whose interest for the
world flows quite as much from the novel things that it is
about to do as from those which it has already done. We ought,
as Burke long ago remarked, “to understand it according to
our measure,” even if we do not admit the force of the states-
man-philosopher’s further injunction “to venerate where we
are not able presently to comprehend.”

FrepeEric A. Oca.
UN1VERSITY OF WISCONSIN,
April, 1929.
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ENGLISH GOVERNMENT
AND POLITICS

CHAPTER 1

THE ORIGINS OF ENGLISH POLITICAL
INSTITUTIONS

It is not necessary to tax the resources of the English lan-
guage as did Fortescue in the fifteenth century and Blackstone
and Burke in the eighteenth ! to establish the fact that the
political institutions of England, and of modern Britain, have
played an exceptionally important role in the making of our
twentieth-century civilization. This would be true if their influ-
ence had been confined to those portions of the world which
have been peopled principally from Britain and where English
is the mother tongue; for these alone embrace more than a sixth
of the total land area of the globe and include, besides Britain
herself, the United States, Canada, Australia, New Zealand,
and considerable parts of Africa. In almost equally extensive
lands, however, which are not ethnically or culturally English,
but in which British political power has been planted, the marks
of English constitutional and political experience are plainly to
be seen; while in long lists of countries not English at all—
from France and Germany and Belgium to Japan and China
at one end of the earth and Chile and Peru at another—the
effects of this same experience, while not always definitely
measurable, meet the observer at every turn.? The Hebrews did
not create all religion, nor the Greeks all philosophy or art,
nor the Romans all law, nor the English all principles and

*Sir John Fortescue, De Laudibus Legum Angliae; Sir William Black-
stone, Commentaries on the Laws of England; Edmund Burke, Reflections
on the French Revolution.

?“The English constitution has made the circuit of the globe and become
the common possession of civilized man.” G. B. Adams, The Origin of the
English Constitution (enlarged ed., New Haven, 1920), 1

I



2 ENGLISH GOVERNMENT AND POLITICS

forms of government. In each of these fields the world has been
enriched by weighty contributions from widely scattered and
largely unrelated sources. England, however, looms as promi-
nently in the political realm as Greece in the domain of thought
or Rome in that of law; and no one can progress far toward
an understanding of the government under which he lives with-
out knowing its English antecedents or connections. Particu-
larly is this true of the American, whose government as it
stands today does indeed offer plenty of contrasts with the
English, but is none the less deeply rooted in English experi-
ence and tradition. In the words of the late Professor Adams,
“the history of the formation of the British constitution is a
part of our history. . . . The creation and establishment of
our judicial institutions and common law, of the supremacy of
law over government, of our representative system, of the
popular control of taxation, of the responsibility of ministers
of government to the legislature, and finally of the principle,
fundamental to all else, of the sovereignty of the people, were
the work of our English ancestors.” 3

Not only do the political institutions of the United States
rest back upon those of England; the institutions and usages of
the “tight little island,” as we view them today, are the prod-
ucts of long centuries of development. Doubtless it is true that
there have been so many changes, even since the eighteenth cen-
tury, that a Pitt or a Burke, wandering about Whitehall and
Westminster today, would feel himself almost a stranger. What
he would encounter would, however, be strongly reminiscent
of the past; much would be essentially as it was when he first
walked the earth. A main characteristic of English constitu-
tional and political experience has been its long and relatively
unbroken sweep through the ages.

The primary purpose of this book is to describe the English
system of government as it is today, i.e., as a “going concern.”
To describe, however, means also to explain, which in turn
entails taking account of how political forms and practices
came to be as we find them. Historical antecedents not only
furnish the clue to much that otherwise would be inexplicable,

*G. B. Adams, Outline Sketch of English Constitutional History (New
Haven, 1018), 4-5.



ORIGINS OF ENGLISH INSTITUTIONS 3

but, in the case of England at all events, often come close to
supplying the whole explanation. No apology is required, there-
fore, for prefacing our study with an outline of the process by
which the English constitution came into being and, in the long
course of time, took on its present form.

Anglo-Saxon Institutions

To begin at the beginning, one must turn his eyes all the
way back to the primitive Britain of the Celts, the Romans,
and the Saxons. He will not need o concern himself much
with the Celtic tribes which Ceesar, at his famous crossing of
the Channel in 54 B.c., found in sole possession of Britain
and its sister island on the west; because they contributed
nothing of which we are aware to the political system of today.
Nor did the Romans, who almost a century later carved out
a province in the south and center, leave anything behind them
on their final withdrawal in 407 A.p. which affected political in-
stitutions of later times.* The earliest period to which the mak-
ing of the modern British constitution can be traced is, rather,
that which begins with the invasions and settlements of the
Angles and Saxons, at the middle of the fifth century.and
after, and terminates with the Norman Conquest in 1066. This
Anglo-Saxon epoch, covering some six hundred years, counted
for considerably less in the making of the political system of
later days than was once <upposed Nevertheless, it contributed
one institution which, even now & conspicuous feature of the
political landscape, was for centuries the most prominent of
all, i.e., kingship; ® and, besides, it covered the country with a
network of areas of local ~government which survive in part
to this day. e

Kingship, it is interesting to notice, arose among the Angles

*Roman influences re-entered the country indirectly in the Middle Ages
through the study of the Roman law. But the effects upon political insti-
tutions, as distinguished from legal principles, were negligible.

5 Kingship was, indeed, the great central institution around which the
English constitution grew up. Not only that, but the monarchy has been,
from first to last, the most deeply rooted and continuous part of the
constitution and the whole course of constitutional history a progressive
adaptation of the concepts and actualities of the monarchy to altered needs

and conditions. As will appear, the crown—no longer, of course, the king
in person—is still in a very real sense “the government.”
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and Saxons after their settlement in the new home, and not
before: at their coming, the leaders were only principes, or
chieftains. Monarchy in DBritain is therefore an indigenous
institittion, not an importation. Many chieftains of victorious
war bands attained the regal dignity, and, as every student of
English history knows, eventually the scattered little dominions
gravitated together into the seven kingdoms comprising the
“Heptarchy”’—East Anglia, Mercia, Northumberland, Kent,
Sussex, Essex, and Wessex. One by one, these were absorbed
into larger areas, until at length, in the ninth century, Wessex
emerged supreme and the entire occupied portion of the coun-
try was brought under the sway of a single sovereign.

This “sway” was not, however, very impressive, especially
when the king did not happen to be a man of wisdom and vigor.
In the first place, the monarch occupied the throne, not by strict
hereditary right, but by election. The people who chose him
belonged to the w4tenagemot, or “council of wise men,” and
while they commonly showed preference for members of a
given family, they did not hesitate to pass over an eldest son
if they considered him incompetent or otherwise undesirable.
In the second place, the king, although a lawgiver, issued his
“dooms” only with the concurrence of the witan ; and they were
few and simple, rarely extending beyond the fixing of penalties
for offenses to which his red- bl,ooded subjects were specially
prone, i.e., breaches of the peace. In the third place, the king
was limited in his acts by a steadily growing body of “customs
of the people.” The king was regarded as supreme judge, and
all crimes and misdemeanors came to be looked upon as offenses
against him. Here again, however, his actual powers were
slight, for with the routine administration of justice locally he
had little or nothing to do. In fact, he had scant control over
local affairs of any kind. He presided over the assemblies or
synods of the church. But the main thing expected of him was
that he should lead his people bravely and effectively in time of
war. Originally, kingship was only a sort of permanent war-
chieftainship; and although it became a good deal more than
that before the end of the Saxon period, it was far from abso-
lute in the hands of even so redoubtable a monarch as Cnut.

The witenagemot was an assembly of the most important
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men of the kingdom, lay and ecclesiastical. It had no fixed
membership, but consisted of such persons as the king chose
to summon to the three or four meetings commonly held each
year.® There were no elected members, and the body had no
representative character except in the general sense that it spoke
for the interests and classes from which its members were
drawn and, through them, for the nation. Of course the king
was not exactly free in deciding who should be summoned.
There were always people who could not possibly be left out;
and, broadly, we may say that those present pretty regularly
included the chief officers of the royal household, the ealdormen
who represented the central government in the shires, bishops
and other leading churchmen, sundry high officers of state, and
the principal men who held land directly of the king. The func-
tions of the witan were almost as ill-defined as its composition,
and its actual power was likely to be inversely proportionate
to that of the king at any given time. But it had a right to be
consulted on all important affairs of both state and church; it
gave its assent to the king’s “dooms,” or laws; it sat with the
king as the supreme court of justice: it agreed to treaties and
land grants, but had little to do with finance, since there was no
national taxation in the modern sense. As has been stated, it
elected the king. Similarly, it had power to depose him; and
this is one of the reasons why kingship never became absolute
in the Anglo-Saxon period. “It has been a marked and impor-
tant feature of our constitutional history,” an English scholar
reminds us, “that the king has never, in theory, acted in mat-
ters of state without the counsel and consent of a body of
advisers.”” As a prototype of the Great, or Common, Council
of later times, and even, more remotely, of the present cabinet,
the witenagemot is interesting and important. But we should
not make the mistake of reading back into it the character of
either a modern roval council or a parliament.

Aside from kingship, it was in the field of local government
that the Anglo-Saxon period made its largest and most lasting

¢ There was no national “capital,” and thecse meetings were held from
place to place around the country as convenience dictated.

"W. R. Anson, Law and Custom of the Constitution (3rd ed., Oxford,
1907-11), 11, Pt. 1, 7.
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contribution to the British political system of today. Practically
the whole population lived in one-roomed, thatched cottages,
grouped in little villages, each with a surrounding area of pas-
ture, woodland, and plowed ground; and, naturally enough,
every such tunscip, or township, had its own bit of local gov-
ernment machinery, consisting as a rule of a mote, or town
meetmv, and a reeve and other elected officers. Some hamlets,
favorably situated at meeting points of trade routes or adja-
cent to fortified posts, grew into burghs, or boroughs, enjoy-
ing large rights of self-government. London, for example,
arose early in this way. The number of such places did not,
however, exceed a hundred when the period ended. A group of
townships formed a hundred (manifestly having some numer-
ical significance, although nobody now knows precisely what it
was) ; and a hundred had a mote, or court, of its own, together
with a hundred-man, sometimes elected, sometimes appointed
by a landowner who was lord of the region. Here, it is inter-
esting to observe, the principle of representation made its
appearance in a limited way; for to the sessions of the hun-
dred court came the reeve, the parish priest, and four “best
men”’ from each of the townships and boroughs within the
hundred’s bounds. As a rule, the hundred court met once a
month and devoted its time to hearing and deciding cases at
law—civil, criminal, and ecclesiastical.

Above the hundred was the shire. Not much is known about
how the shires came into existence, but it is probable that most
of them originated as areas occupied by small independent
tribes. At all events, they ultimately appear as the largest judi-
cial and administrative subdivisions of the united kingdom.
The shire also had its mote, or court, which seems at one time
to have consisted of all the fréemen who cared to attend,
although in later days it was actually made up—whatever the
theory may have been—of the reeves and other representatives
of the townships, together with the larger landowners and prin-
cipal church officials. The body met twice a year and, like the
hundred court, transacted judicial’ business chiefly, although
sometimes w1th a trace of legislative, or even admmlstratlve
work. In earlier times the chief officer of the shire was the
alderman, who presided over the shire court and constituted
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the local head of a real local government. But later he was
drawn under closer royal control, being appointed by king and
witan; and eventually he was quite eclipsed by the shire-reeve,
or sheriff, who became the king's representative in a very spe-
cial sense and as such had charge of the royal lands in the
shire, collected the king’s revenue, received the king’s share of
the ﬁne% imposed in the courts, and even took over the alder-
man’s duties of presiding over the shire court and calling out
and commanding the local militia. The alderman’s office
dropped out altogether after the Norman Conquest, but the
office of sheriff went on developing in power and importance
and, under greatly altered conditions, has survived to this day.?
The shire, as a rule, formed a diocese of the church, and
accordingly the bishop was accustomed to attend the sessions
of the court and take a prominent part, apparently presiding
when ecclesiastical cases were up for adjudication.

The significance of this general scheme of local government
and administration lies not so much in the modern survival of
ancient jurisdictions like the shire (rechristened the county
after the Conquest), or of ancient offices like the sheriff’s, as
in the formation of an ineradicable habit of local autonomy,
which has ever been one of the most conspicuous characteristics
of the British people. Centuries of relatively weak national gov-
ernment gave opportunity for local institutions to take root so
firmly that no amount of centralizing pressure in Norman,
Tudor, or other times could squeeze out the life and vigor of
county, town, and village, as happened, for example, in Bour-
bon France. Furthermore, as a recent writer properly empha-
sizes, the governments of hundred and shire first called into
play the principles of representation and so habituated the
people to its workings that, when later the time was ripe, it
could be made the basis of parliamentary organization on a
national scale.®

* See p. 243 below.

*W. B. Munro, The Governments of Europe (New York, 1925), 17.
For {fuller accounts of Anglo-Saxon institutions, the reader may be re-
ferred to G. B. Adams, Constitutional History of England (New York,
1021), 5-49; A. B. White, The Making of the English Constitution (rev.
ed., New York, 1925), 3-71; and H. Taylor, Origins and Growth of the
English Constitution (new ed., Boston, 1900), 11, Bk. 1, Chaps. iii-v. A
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Norman-Angevin Contributions

A new stage in the development of English political institu-
tions was opened when, upon the death of Edward the Con-
fessor in 1066, William of Normandy crossed over from his
well-ordered duch_u_n/qhe northwest of France and, defeating
the Saxon claimant on the field of Senfac (or Hastmos) as-
sumed the royal title and launched a series of campaigns which
in due time left him undisputed master of the country. The
precise significance of this event and its aftermath has long
been warmly debated by the ablest historians and legal scholars.
By a somewhat curious turn, the Oxford professor who, some
sixty years ago, wrote the fullest account of the Conquest that
we possess attached less importance to the matter than do most
authorities today.’® He was obsessed with the idea that Anglo-
Saxon institutions survived the Conquest almost intact and
that the English constitution of our own time rests back solidly
upon those institutions—even, indeed, in its central principle
of popular government, upon the ideas carried over by the
Saxons from the German forests.?® The contemporary histo-
rian Stubbs attached somewhat greater weight to the changes
wrought by William and his successors, and to the feudal char-
acter of the Anglo-Norman period in general;? and in later
days the permanence of the Saxon institutions has been more
and more discounted, until some very good authorities have
been led to declare, to all intents and purposes, that the history

classic treatment of the subject is W. Stubbs, Constitutional History of
England in its Origin and Development (6th ed., Oxford, 18¢97), especially
1, 74-182. J. Ramsay, Foundations of England, 2 vols. (London, 1898), is
a mine of information. Political and institutional history is narrated fully
in T. Hodgkin, History of England to the Norman Conquest (London,
19006), and C. W. C. Oman, ILngland Before the Norman Conquest
(London, 1910). C. Gross, Sources and Literature of English History
(London, 1900), is an admirable bibliography.

“E. A. Freeman, The Norman Conquest, 6 vols. (Oxford, 1867-69).

" He set forth this view with particular cogency in The Growth of the
English Constitution (London, 1872, and numerous later editions). Pro-
fessor Vinogradoff once applied to the doctrine the pregnant phrase “ret-
rospective nationalism.”

“In the work already mentioned. Emancipation from Freeman's notion
of the uninterrupted survival of Saxon institutions began, indeed, with
Stubbs, although, as is stated above, it was carried much farther by other
and later writers.



