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PREFACE

This volume is intended to serve as a rules pamphlet for any civil procedure
course. The statutes and rules reflect amendments through December 9, 1991.
[ am grateful to Bryan Biesterfeld for help in preparing this supplement.

Stephen C. Yeazell

May 1992
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NOTE ON THE FEDERAL RULES OF
CIVIL PROCEDURE

The Federal Rules of Civil Procedure govern the conduct of civil trials in federal
courts. Their authority comes from Congress, but, unlike the Judiciary Code
(Title 28 of the United States Code, found at page 299 of this supplement), the
Rules are not a product of direct congressional legislation. Instead Congress has
enacted 28 U.S.C. §2072 (the Rules Enabling Act), which authorizes the Su-
preme Court to promulgate rules of procedure.

Although the Rules Enabling Act gives the Supreme Court power to promul-
gate the Rules, the Justices do not in practice do the actual drafting. That process
instead occurs in committees of the Judicial Conference, a supervisory and
administrative arm of the federal courts. In 1988 a set of amendments to 28
U.S.C. §§2072-2074 formalized this committee process. Under these provisions
the Judicial Conference appoints a standing committee on rules of practice,
procedure, and evidence. This standing committee screens all recommendations
for consistency. The Judicial Conference may also appoint committees with a
more defined jurisdiction—for example, civil rules, rules of evidence, bank-
ruptey rules. Judges, practitioners, and scholars are appointed to these advisory
committees. Each advisory committee considers proposals for amendments to
the Rules, circulates drafts of proposed amendments to members of the bench
and bar, revises in light of their comments, and then transmits the revised
proposals to the Committee on Practice and Procedure, which reports to the
Judicial Conference, which in turn recommends changes to the Supreme Court.

The Court, if it concurs with the proposals, officially promulgates the revised
Rules by May 1, to take effect on December 1 of the same year if Congress does
not act in the meantime. The Court has rarely rejected outright a Rules amend-
ment recommended by the Judicial Conference (although several justices have
on occasion dissented from the promulgation of various sets of amendments).
May 1991, however, saw such a refusal to accede to the Judicial Conference
recommendations: The Court deleted several proposed rules from the original
package. The deleted Rules would have revamped service of process and the
long-arm jurisdiction of the federal courts and adapted discovery to international
contexts. The Court gave no reason for its actions.

Like the Supreme Court, Congress has usually acceded to the recommenda-
tions of the Judicial Conference. As with the Court, however, there are exceptions.
In 1982 Congress exercised its power to reject the Supreme Court’s recommended
amendments to Rule 4 and instead rewrote the Rule legislatively; the present
version of Rule 4 reflects that legislative action.
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Note on the Federal Rules of Civil Procedure

The original Rules were promulgated in 1938. Since then there have been
significant revisions in 1948, 1961, 1963, 1966, 1970, 1980, 1983, 1985, 1987,
and 1991 (with technical amendments in 1971, 1975, and 1988). The most
important amendments in the past thirty years were:

the 1966 amendments, which revised the rules for joinder of claims and

parties;

the 1970 amendments, which revamped discovery procedures;

the 1983 amendments, which strengthened judicial control over the pre-trial

process and stiffened sanction provisions; and

the 1991 amendments, which changed back the relation of amended plead-

ings, revamped the law of subpoenas, and revised the rules for entry of
judgments according to law in both jury and bench trials.

This supplement reprints portions of the advisory committee’s notes for signifi-
cant amendments after the Rule in question. Though they do not have the force
of law, these notes often serve the same function for the Rules that legislative
history does for statutes.



CONTENTS

Preface
Note on the Federal Rules of Civil Procedure

Federal Rules of Civil Procedure for the United States
District Courts

Appendix of Forms

Supplemental Rules for Certain Admiralty and
Maritime Claims

Selected Federal Rules of Appellate Procedure

The Constitution of the United States

Selected Provisions from United States Code, Title 28:

Judiciary and Judicial Procedure

FErrata and Updates

vii
ix

151

179

195

227

245

331



FEDERAL RULES OF CIVIL
PROCEDURE FOR THE
UNITED STATES DISTRICT COURTS

As Amended Through December 1, 1991

II.

TABLE OF RULES

Scope of Rules—One Form of Action

Rule
1.
2.

Scope of Rules
One Form of Action

Commencement of Action; Service of Process, Pleadings, Motions, and Orders

Rule
3.
4.

Commencement of Action
Process

(a)
(b)
(c)
(d)
(e)
(f)
(g)
(h)
(i)

@

Summons: Issuance

Same: Form

Service

Summons and Complaint: Person to Be Served
Summons: Service upon Party Not Inhabitant of or Found Within State
Territorial Limits of Effective Service

Return

Amendment

Alternative Provisions for Service in a Foreign Country
(1) Manner

(2) Return

Summons: Time Limit for Service

Service and Filing of Pleadings and Other Papers

(a)
(b)
(c)
(d)
(e)

Service: When Required
Same: How Made

Same: Numerous Defendants
Filing; Certificate of Service
Filing with the Court Defined

Time

(a)
(b)
(c)

(d)
(e)

Computation

Enlargement

Unaffected by Expiration of Term. Rescinded Feb. 28, 1966, effective July 1,
1966

For Motions— Affidavits

Additional Time After Service by Mail




Federal Rules of Civil Procedure

M.  Pleadings and Motions

Rule
7.

11.
12,

13.

14.

Pleadings Allowed; Form of Motions

(a) Pleadings

(b) Motions and Other Papers

(¢) Demurrers, Pleas, Etc., Abolished

General Rules of Pleading

(a) Claims for Relief

(b) Defenses; Form of Denials

(¢c) Affirmative Defenses

(d) Effect of Failure to Deny

(e) Pleading to Be Concise and Direct; Consistency
(f) Construction of Pleadings

Pleading Special Matters

(a) Capacity

(b) Fraud, Mistake, Condition of the Mind

(¢c) Conditions Precedent

(d) Official Document or Act

(e) Judgment

(f) Time and Place

(g) Special Damage

(h) Admiralty and Maritime Claims

Form of Pleadings

(a) Caption; Names of Parties

(b) Paragraphs; Separate Statements

(c) Adoption by Reference; Exhibits

Signing of Pleadings, Motions, and Other Papers; Sanctions
Defenses and Objections— When and How Presented—by Pleading or Motion —
Motion for Judgment on the Pleadings

(a) When Presented

(b) How Presented

(c) Motion for Judgment on the Pleadings

(d) Preliminary Hearings

(e) Motion for More Definite Statement

(f) Motion to Strike

(g) Consolidation of Defenses in Motion

(h) Waiver or Preservation of Certain Defenses
Counterclaim and Cross-Claim

(a) Compulsory Counterclaims

(b) Permissive Counterclaims

(c) Counterclaim Exceeding Opposing Claim
{d) Counterclaim Against the United States

(e) Counterclaim Maturing or Acquired After Pleading
(f) Omitted Counterclaim

(g) Cross-Claim Against Co-Party

(h) Joinder of Additional Parties

(i) Separate Trials; Separate Judgments
Third-Party Practice

(a) When Defendant May Bring In Third Party
(b) When Plaintiff May Bring In Third Party
() Admiralty and Maritime Claims



Federal Rules of Civil Procedure

15. Amended and Supplemental Pleadings
(a) Amendments
(b) Amendments to Conform to the Evidence
(c) Relation Back of Amendments
(d) Supplemental Pleadings
16.  Pretrial Conferences; Scheduling; Management
(a) Pretrial Conferences; Objectives
(b) Scheduling and Planning
(c) Subjects to Be Discussed at Pretrial Conferences
(d) Final Pretrial Conference
(e) Pretrial Orders
(f) Sanctions
V. Parties
Rule
17.  Parties Plaintiff and Defendant; Capacity
(a) Real Party in Interest
(b) Capacity to Sue or Be Sued
(c) Infants or Incompetent Persons
18.  Joinder of Claims and Remedies
(a) Joinder of Claims
(b) Joinder of Remedies; Fraudulent Conveyances
19.  Joinder of Persons Needed for Just Adjudication
(a) Persons to Be Joined If Feasible
(b) Determination by Court Whenever Joinder Not Feasible
(c) Pleading Reasons for Nonjoinder
(d) Exception of Class Actions
20.  Permissive Joinder of Parties
(a) Permissive Joinder
(b) Separate Trials
21.  Misjoinder and Nonjoinder of Parties
22.  Interpleader
23.  Class Actions
(a) Prerequisites to a Class Action
(b) Class Actions Maintainable
(¢) Determination by Order Whether Class Action to Be Maintained; Notice; Judg-
ment; Actions Conducted Partially as Class Actions
(d) Orders in Conduct of Actions
(e) Dismissal or Compromise
23.1 Derivative Actions by Shareholders
23.2  Actions Relating to Unincorporated Associations
24.  Intervention
(a) Intervention of Right
(b) Permissive Intervention
(c) Procedure
25.  Substitution of Parties
(a) Death

(b) Incompetency
(c) Transfer of Interest
(d) Public Officers; Death or Separation from Office



Federal Rules of Civil Procedure

V. Depositions and Discovery

Rule
26.

27

28.

29

31.

32.

33.

General Provisions Governing Discovery
(a) Discovery Methods
(b) Discovery Scope and Limits
(1) In General
(2) Insurance Agreements
(3) Trial Preparation: Materials
(4) Trial Preparation: Experts
(c) Protective Orders
(d) Sequence and Timing of Discovery
(¢) Supplementation of Responses
(f) Discovery Conference
(g) Signing of Discovery Requests, Responses, and Objections
Depositions Before Action or Pending Appeal
(a) Before Action
(1) Petition
(2) Notice and Service
(3) Order and Examination
(4) Use of Deposition
(b) Pending Appeal
(c) Perpetuation by Action
Persons Before Whom Depositions May Be Taken
(a) Within the United States
(b) In Foreign Countries
(c) Disqualification for Interest
Stipulations Regarding Discovery Procedure
Depositions upon Oral Examination
(a) When Depositions May Be Taken
(b) Notice of Examination: General Requirements; Special Notice; Non-
Stenographic Recording; Production of Documents and Things; Deposition of
Organization; Deposition by Telephone
(¢) Examination and Cross-Examination; Record of Examination; Oath; Objec-
tions
(d) Motion to Terminate or Limit Examination
(e) Submission to Witness; Changes; Signing
(f) Certification and Filing by Officer; Exhibits; Copies; Notice of Filing
(g) Failure to Attend or to Serve Subpoena; Expenses
Depositions upon Written Questions
(a) Serving Questions; Notice
(b) Officer to Take Responses and Prepare Record
(c) Notice of Filing
Use of Depositions in Court Proceedings
(a) Use of Depositions
(b) Objection to Admissibility
(c) Effect of Taking or Using Depositions. Abrogated.
(d) Effect of Errors and Irregularities in Depositions
(1) As to Notice
(2) As to Disqualification of Officer
(3) As to Taking of Deposition
(4) As to Completion and Return of Deposition
Interrogatories to Parties
(a) Availability; Procedures for Use
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(b) Scope; Use at Trial
(c) Option to Produce Business Records
34, Production of Documents and Things and Entry upon Land for Inspection and
Other Purposes
(a) Scope
(b) Procedure
(¢c) Persons Not Parties
35.  Physical and Mental Examination of Persons
(a) Order for Examination
(b) Report of Examiner
36.  Requests for Admission
(a) Request for Admission
(b) Effect of Admission
37.  Failure to Make or Cooperate in Discovery: Sanctions
(a) Motion for Order Compelling Discovery
(1) Appropriate Court
(2) Motion
(3) Evasive or Incomplete Answer
(4) Award of Expenses of Motion
(b) Failure to Comply with Order
(1) Sanctions by Court in District Where Deposition Is Taken
(2) Sanctions by Court in Which Action Is Pending
(c) Expenses on Failure to Admit
(d) Failure of Party to Attend at Own Deposition or Serve Answers
to Interrogatories or Respond to Request for
Inspection
e) Subpoena of Person in Foreign Country. Abrogated.
f) Expenses Against United States. Repealed
(g) Failure to Participate in the Framing of a Discovery Plan

VL. Trials

Rule
38.  Jury Trial of Right
(a) Right Preserved

(b) Demand
(c) Same: Specification of [ssues
(d) Waiver

(e) Admiralty and Maritime Claims
39.  Trial by Jury or by the Court
(a) By Jury
(b) By the Court
(c) Advisory Jury and Trial by Consent
40.  Assignment of Cases for Trial
41.  Dismissal of Actions
(a) Voluntary Dismissal: Effect Thereof
(1) By Plaintiff; by Stipulation
(2) By Order of Court
(b) Involuntary Dismissal: Effect Thereof
(c) Dismissal of Counterclaim, Cross-Claim, or Third-Party Claim
(d) Costs of Previously Dismissed Action
42.  Consolidation; Separate Trials
(a) Consolidation
(b) Separate Trials



43.

4.1
45:

46.

48.
49.

50.

51.
52.

53.

Federal Rules of Civil Procedure

Taking of Testimony
(a) Form
(b) Scope of Examination and Cross-Examination. Abrogated.
(¢) Record of Excluded Evidence. Abrogated.
(d) Affirmation in Lieu of Oath
(e) Evidence on Motions
(f) Interpreters
Proof of Official Record
(a) Authentication
(1) Domestic
(2) Foreign
(b) Lack of Record
(¢) Other Proof
Determination of Foreign Law

Subpoena
(a) Form; Issuance
(b) Service

(c) Protection of Persons Subject to Subpoenas

(d) Duties in Responding to Subpoena

(e) Contempt

Exceptions Unnecessary

Selection of Jurors

(a) Examination of Jurors

(b) Peremptory Challenges

(c) Excuse

Number of Jurors— Participation in Verdict

Special Verdicts and Interrogatories

(a) Special Verdicts

(b) General Verdict Accompanied by Answer to Interrogatories

Judgment as a Matter of Law in Actions Tried by Jury; Alternative Motion for New

Trial; Conditional Rulings

(a) Judgment as a Matter of Law

(b) Renewal of Motion for Judgment After Trial; Alternative Motion for New Trial

(¢) Same: Conditional Rulings on Grant of Motion for Judgment as a Matter of
Law

(d) Same: Denial of Motion for Judgment as a Matter of Law

Instructions to Jury: Objection

Findings by the Court; Judgment on Partial Findings

(a) Effect

(b) Amendment

(c) Judgment on Partial Findings

Masters

(a) Appointment and Compensation

(b) Reference

(c) Powers
(d) Proceedings
(1) Meetings

(2) Witnesses

(3) Statement of Accounts
(e) Report

(1) Contents and Filing

(2) In Non-Jury Actions

(3) In Jury Actions
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(4) Stipulation as to Findings
(5) Draft Report
(f) Applicability of Rule to Magistrates

VII.  Judgment

Rule

54.

55.

56.

57.
58.

59.

60.

61.

62.

63.

Judgments; Costs

(a) Dehnition; Form

(b) Judgment upon Multiple Claims or Involving Multiple Parties

(¢) Demand for Judgment

(d) Costs

Default

(a) Entry

(b) Judgment
(1) By the Clerk
(2) By the Court

(c) Setting Aside Default

(d) Plaintiffs, Counterclaimants, Cross-Claimants

(e) Judgment Against the United States

Summary Judgment

(a) For Claimant

(b) For Defending Party

(c) Motion and Proceedings Thereon

(d) Case Not Fully Adjudicated on Motion

(e) Form of Affidavits; Further Testimony; Defense Required

(f) When Affidavits Are Unavailable

(g) Affidavits Made in Bad Faith

Declaratory Judgments

Entry of Judgment

New Trials; Amendment of Judgments

(a) Grounds

(b) Time for Motion

(c) Time for Serving Affidavits

(d) On Initiative of Court

(e) Motion to Alter or Amend a Judgment

Relief from Judgment or Order

(a) Clerical Mistakes

(b) Mistakes; Inadvertence; Excusable Neglect; Newly Discovered Evidence;
Fraud, etc.

Harmless Error

Stay of Proceedings to Enforce a Judgment

(a) Automatic Stay; Exceptions— Injunctions, Receiverships, and Patent Account-
ings

(b) Stay on Motion for New Trial or for Judgment

(c) Injunction Pending Appeal

(d) Stay upon Appeal

(e) Stay in Favor of the United States or Agency Thereof

(f) Stay According to State Law

(g) Power of Appellate Court Not Limited

(h) Stay of Judgment as to Multiple Claims or Multiple Parties

Inability of a Judge to Proceed
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VIII. Provisional and Final Remedies and Special Proceedings

Rule
64.  Seizure of Person or Property
65.  Injunctions
(a) Preliminary Injunction
(1) Notice
(2) Consolidation of Hearing with Trial on Merits
(b) Temporary Restraining Order; Notice; Hearing; Duration
(¢) Security
(d) Form and Scope of Injunction or Restraining Order
(e) Employer and Employee; Interpleader; Constitutional Cases
65.1 Security: Proceedings Against Sureties
66.  Receivers Appointed by Federal Courts
67.  Deposit in Court
68.  Offer of Judgment
69.  Execution
(a) In General
(b) Against Certain Public Officers
70.  Judgment for Specific Acts; Vesting Title
71.  Process in Behalf of and Against Persons Not Parties
71A. Condemnation of Property
(a) Applicability of Other Rules
(b) Joinder of Properties
(¢) Complaint
(1) Caption
(2) Contents
(3) Filing
(d) Process
(I) Notice; Delivery
(2) Same; Form
(3) Service of Notice
(4) Return; Amendment
Appearance or Answer
Amendment of Pleadings
Substitution of Parties
Trial
Dismissal of Action
(1)  As of Right
(2) By Stipulation
(3) By Order of the Court
(4) Effect
(j) Deposit and Its Distribution
(k) Condemnation Under a State’s Power of Eminent Domain
(I) Costs

L e e )
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IX.  Special Proceedings

Rule
72.  Magistrates; Pretrial Orders
(a) Nondispositive Matters
(b) Dispositive Motions and Prisoner Petitions
73.  Magistrates; Trial by Consent and Appeal Options
(a) Powers; Procedures



Federal Rules of Civil Procedure

74.

75.

76.

(b) Consent
(c) Normal Appeal Route
(d) Optional Appeal Route
Method of Appeal from Magistrate to District Judge Under Title 28, U.S.C.
§636(c)(4) and Rule 73(d)
(a) When Taken
(b) Notice of Appeal; Service
(c) Stay Pending Appeal
(d) Dismissal
Proceedings on Appeal from Magistrate to District Judge Under Rule 73(d)
(a) Applicability
(b) Record on Appeal
(I) Composition
(2) Transcript
(3) Statement in Lieu of Transcript
(¢) Time for Filing Briefs
(d) Length and Form of Briefs
(e) Oral Argument
Judgment of the District Judge on the Appeal Under Rule 73(d) and Costs
(a) Entry of Judgment
(b) Stay of Judgment
(¢) Costs

X. District Courts and Clerks

Rule
77.

78.
79.

80.

District Courts and Clerks

(a) District Courts Always Open

(b) Trials and Hearings; Orders in Chambers

(c) Clerk’s Office and Orders by Clerk

(d) Notice of Orders or Judgments

Motion Day

Books and Records Kept by the Clerk and Entries Therein
(a) Civil Docket

(b) Civil Judgments and Orders

(c) Indices; Calendars

(d) Other Books and Records of the Clerk

Stenographer; Stenographic Report or Transcript as Evidence
(a) Stenographer. Abrogated.

(b) Official Stenographer. Abrogated.

(c) Stenographic Report or Transcript as Evidence

XI.  General Provisions

Rule
81.

82.
83.

Applicability in General

(a) To What Proceedings Applicable

(b) Scire Facias and Mandamus

(¢) Removed Actions

(d) District of Columbia; Courts and Judges. Abrogated.
(e) Law Applicable

(f) References to Officer of the United States
Jurisdiction and Venue Unaffected

Rules by District Courts



Rule 1 Federal Rules of Civil Procedure

84. Forms
85. Title
86. Effective Date

I. Scope of Rules—One Form of Action
Rule 1.  Scope of Rules

These rules govern the procedure in the United States district courts in all suits
of a civil nature whether cognizable as cases at law or in equity or in admiralty,
with the exceptions stated in Rule 81. They shall be construed to secure the just,
speedy, and inexpensive determination of every action.

As amended Dec. 29, 1948, eff. Oct. 20, 1949; Feb. 28, 1966, eff. July 1,
1966.

vV Rule 2. One Form of Action

There shall be one form of action to be known as “civil action.”

II. Commencement of Action; Service of Process, Pleadings,
Motions, and Orders

/ Rule3. Commencement of Action

A civil action is commenced by filing a complaint with the court.

Rule 4. Process

(a) Summons: Issuance. Upon the filing of the complaint the clerk shall
forthwith issue a summons and deliver the summons to the plaintiff or the
plaintiff’s attorney, who shall be responsible for prompt service of the summons
and a copy of the complaint. Upon request of the plaintiff separate or additional
summons shall issue against any defendants.

(b) Same: Form. The summons shall be signed by the clerk, be under the seal
of the court, contain the name of the court and the names of the parties, be
directed to the defendant, state the name and address of the plaintiff’s attorney, if
any, otherwise the plaintiff’s address, and the time within which these rules
require the defendant to appear and defend, and shall notify the defendant that in
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