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PREFACE

My experiences as a trial lawyer and trial advocacy teacher have made me
realize that effective trial lawyers always seem to have two complementary
abilities. First, they have developed an effective method for analyzing and
preparing each case for trial. Second, they have the technical skills neces-
sary to present their side of a case persuasively during trial. It is the com-
bination of both qualities — preparation and execution — that produces
effective trial advocacy.

This text approaches trial advocacy the same way. It presents a
method of trial preparation and reviews the thought processes a trial
lawyer uses before and during each phase of a trial. In addition, it dis-
cusses and gives examples of the basic technical courtroom skills that must
be developed to present evidence and arguments persuasively to the jury.
This is done in the firm belief that effective trial advocacy is both an art
and a skill, and that while a few trial lawyers may be born, most are made.
Artistry becomes possible only after basic skills have become mastered.

In trial work, as in many other fields, there is no one “right way” to
proceed. There are just effective, time-tested methods that are as varied as
lawyers are numerous. Consequently, while the text presents standard
methods of examining witnesses, introducing exhibits, and making argu-
ments, there are different approaches to all the tasks involved in trial
work. Thus, the examples in the text are not the only way of effectively ac-
complishing the particular task involved. The text uses these examples be-
cause inexperienced trial lawyers need specific examples of effective
techniques they can learn and use in court. Other effective ways of doing
things are necessarily a product of experience, and only through experi-
ence will you learn what works best for you.

The emphasis of this text is on jury trials, since a lawyer who can per-
suasively try cases to a jury should also be competent during a bench trial.
The examples are principally from personal injury and criminal cases,
since they involve easily isolated examples of trial techniques, and they
constitute the substantial majority of cases tried to juries. If the method
and techniques applicable to uncomplicated, recurring situations pre-
sented here are mastered, more complex cases can be handled compe-
tently as well.

What’s New in the Sixth Edition

I have made several additions and changes to this sixth edition. First, the
most apparent change is that the text adds a new chapter on bench trials.

XXiit
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Preface

Chapter XII addresses a commonly asked question: how much of what
we know about the psychology of persuasion in jury trials applies to bench
trials? This chapter is based on “Bench Trials” published in Litigation
(Summer 2002).

Second, the experts chapter has been revised to reflect the Supreme
Court’s decisions since Daubert and the amendments to Rules 701, 702,
and 703 of the Federal Rules of Evidence effective in December 2000. In
particular, Rule 703 may have a significant effect on the direct examina-
tions of experts, and the chapter discusses how the new rule may change
what lawyers are permitted to bring out during direct examinations.

Third, other chapters have been revised to reflect the other 2000
amendments to the Federal Rules of Evidence, Rules 103, 404(a), 803(6),
and 902. These affect preserving error for appeal, presenting character
trait evidence, and the foundation for business records. In particular, self-
authentication, now permitted by Rule 803(6) as an alternative founda-
tion for business records, will become a common way to admit business
records at trial.

Finally, as with the previous editions, I have added numerous ideas
throughout the text that I have picked up over the years, mostly because
trial lawyers have been kind enough to pass them on to me. Particularly
helpful have been Dominic J. Gianna, the most creative trial lawyer I know,
and the Hon. Warren D. Wolfson, the best trial judge I know. They have
been friends, partners, and colleagues for many years and represent the
best of the bar and bench. Particularly supportive has been my wife, Gloria
Torres Mauet, also a trial lawyer, who never seems to tire from listening to
my latest ideas. I hope you will be pleased with the result.

Thomas A. Mauet
Tucson, Arizona

April 2002
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