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FOREWORD

International criminal tribunals reflect an international criminal justice model,
referred to as the direct enforcement system, meaning that enforcement does not go
through state systems of justice. Ideally, a direct international criminal justice enforce-
ment system is independent of national ones, and is therefore not subject to the sover-
cign powers of the different states. Such a system would operate at a supra-national level.
For all practical purposes, there has never been such a system in the history of law and
legal institutions. The 1474 Breisach trial, a judicial body which represented the 26 mem-
ber states of the Holy Roman Empire, prosecuted Peter von Hagenbach, for what was
then known as “crimes against the laws of God and Man.”' Von Hagenbach was the repre-
sentative of the Duke of Burgundy, in the administration of the city of Breisach where
these crimes were committed. The composition of the tribunal was international and it
had the power to enforce its judgment, which in the case of Peter Von Hagenbach was
to be drawn and quartered. Von Hagenbach acted on the specific orders of the Duke
of Burgundy, but he was not allowed to introduce that defense. Would the outcome
have been dilferent if Von Hagenbach had effective outside counsel? Would the respon-
sibility have befallen the Duke of Burgnndy? Not likely, because the Duke would not
have been judged in absentia by proxies of his peers. However, an effective counsel
would have made a strong historic record, making it more diflicult in the future to have
scapegoalts pay [or their masters, while the latter evaded responsibility.

Alter WWI, the efforts to establish an international tribunal to prosecute Kaiser
Wilhelm 11 and other German war criminals, pursuant to Articles 227, 228 and 229 of
the treaty of Versailles, never materialized.? The few German officers and soldiers who
were prosecuted were tried by the German Supreme Court sitting in Leipzig and apply-
ing German criminal law and procedure as it existed in 1922-23. At these trials,
German defense lawyers had the full latitude of German law, and they used it, includ-
ing swaying the public’s sympathy. In these cases, the German judges proved to be fair
and rigorous.

After WWIL, the International Military Tribunal sitting at Nuremberg (IMT) and
the International Military Tribunal for the Far East sitting in Tokyo (IMTFLE) were
respectively created by a treaty between the four major allies, signed in London August
8, 1945, and by a proclamation by the Supreme Allied Military Commander for the Far
East, January 19, 1946, The London agreement as it was called, to which the charter of
the IMT was appended, was acceded to by 19 states. The charter of the IMTFE, which
was nearly identical to that of the IMT, was part of a proclamation by the Supreme Allied
Commander. Why one institution was created by treaty and the other by a military order
has only to do with the politics existing in the two theaters of operation, as well as the

I See 2 GEORG SCHWARZENBERGER, INTERNATIONAL Law 466 (1968), quoting 10 A.G. DE BARANTE,
Hhistome pEs Dues pE BOURGOGNE DE 1A MAISON D VaLois, 1364=1477 16 (1839)

2 See M. Cherif Bassiouni, World War I: “The War to End all Wars™ and the Birth of a
Handicapped International Criminal Justice System, 30 Denv. J. INT'L L. & Pory 244 (2002); Craune
Murrins, Tie Leimrzic TRIALS: AN ACCOUNT OF TTHE WAR CRIMINALS TRIALS AND A STUDY OF GERMAN
MeNTALIY (1921).
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xxii « Defense in International Criminal Proceedings

roles of the respective allies in both these theaters ol operation. In the Far East, the
USSR had entered that theater of operation only three weeks before the end of the war,
and had much less of a claim on its outcome than it did in the European theater. While
the allies in Europe were willing 1o concede a greater role to the USSR in German and
Fastern Europe, this was not the case for the Americans in the Far East, who did not
want to give any prominent role to the USSR. These political factors, as well as others,
had a great bearing on the rights of the defense, and on the ability of defense counsels
to elfectively represent their clients. Itis evident that politics have an important role in
the establishment of international judicial institutions. However, the role of politics
extends beyond that, since justice outcomes are related to political agenda.

At the IMT, jurists of distinction had significantly greater weight with respect to the
contents of the charter, as well as the proceedings of the Tribunal than those involved in
IMTFE. With respect to the latter;, the American and to some extent British military had
the dominant role, and they were susceptible to their superiors wishes, in this case, General
MacArthur. The stature and personalities of the judges and prosecutors of both tribunals
also reveal a significant qualitative distinction as to the “equality of arms” of defense and
prosecution. While the defense at Nuremberg was frequently stymied in its ability to intro-
duce evidence, there was one case where the defense ran away from the Tribunal's con-
trol. This was the Goering case, in which he represented himself and for nearly three days
he outmaneuvered U.S. Chief Prosecutor Robert Jackson. Over fifty years later, Slobodon
Milosevic repeated that feat, abusing the rights of the defense by being obstreperous, and
managing to delay the proceedings beyond reasonable expectations.

The IMTFE was by comparison to the IMT, much less rigorous in its proceedings
with respect to fairness and impartiality ol the judges, as well as their judicial
demeanor.? The defense had much fewer opportunities to make an adequate repre-
sentation of the defendants. The proceedings, modeled after the Common Law’s adver-
sary-accusatorial system, were quite alien to the Japanese legal system. Consequently,
Japanese defense lawyers were mostly bewildered. Conversely, German lawyers appear-
ing before the IMT and Subsequent Proceedings were for the most part lawyers steeped
in the Germanic and Romanist-Civilist systems, and also quite conversant with the
Common Law system.! More significantly, the German defense lawyers understood, as
did their clients, that even though a trial had its political purposes, it was also a process
which was part of their social system. The Japanese culture was entirely different. For
them, a trial was nothing more than a way of humiliating not only the defendants, but
the Japanese nation. Thus, for the Germans, the trials were a way of cleansing them-
selves of the errors of their leaders, while for the Japanese, it was a way of humiliating
the people through their leaders.” The defense’s strategies and roles were thus condi-
tioned by these considerations.

4 This was particularly true of the presiding judge, who repeatedly came to the bench in
the afternoons evidencing that he had imbibed alcohol, sometimes in significant quantities.

! For the impressions of three of these lawyers, see Carl Haensel, The Nuvemberg Trials
Revisited, 13 DrPavr L. Rev, 233 (1961); Otto Kranzbuhler, Nuremberg Eighteen Years Afterwards,
11 DeEPaun L. Rev. 333 (1965): and Otto Pannenbecker, The Nuremberg War Crimes Trial, 14
DiPavi L. Rev. 348 (1965).

" General Douglas MacArthur in part understood that, and that is why he never ordered
Emperor IHirohito prosecuted, and excluded most of Hirohito’s family, particularly the
Emperor’s uncle, who directed the commission of the crimes committed by Japanese forces in
Nanking, China in 1932,
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Both the IMT and IMTFE were supplemented by national proceedings in Germany,
pursuant to Control Council Order No. 10, and in the Far East, pursuant to the mili-
tary authority of the allies in respect to the territories under their control, In Germany,
military tribunals were set up by France, Great Britain, and the USSR, while the United
States set up a special tribunal consisting of federal and state judges who were assigned
to what was then called the American prosecutions, also held at Nuremberg. The qual-
ity of justice differed significantly between these four posi-Nuremberg proceedings.
Little is known about the USSR proceedings other than an estimated 10,000 persons
who were given short trials and resulting in a substantial number of death penalties.t
Irance and Great Britain conducted military trials in accordance with their own system
of military justice, which provided fewer rights and guarantees 1o defendants and their
counsels than did the American proceedings. The Americans, however, discredited
themsselves and their justice system in the prosecution of General Yamashita before a
specially empanelled military commission in the Philippines. The command influence
of General Macarthur, the five legally untrained military judges of that Commission,
and the highly prejudiced procedures that they conducted were not one of the shining
hours in the history of American military justice.” More significantly, the law was dis-
torted in order to find General Yamashita guilty, and a new standard was established,
namely, that a commander, “should have known” what potential crimes his troops may
commit even though he had no such knowledge, nor could have foreseen them. The
real hero in these proceedings was Captain Frank Reel who defended Yamashita, even
though only a captain facing five generals sitting as judges, and knowing that the entire
weight of the allied supreme commander, General Macarthur, was against him.® It shows
that even under such circumstances, a committed defense lawyer can make a difference,
il not for his client, then for posterity. It is in this way that law progresses and that the
errors of the past are not repeated.

The post-WWII proceedings are a milestone in the history of international crimi-
nal justice, but they are not without their faults, to say the least, if only because they
excluded the victors. It was clear that the establishment of such institutions constituted
progress toward international criminal justice. It also brought about important sub-
stantive and procedural legal developments. However, these post-WWII proceedings
were dominated by the Common Law’s adversary-accusatorial model, which is in part
understandable in view of the predominant role that America played in the war, as well
as subsequently.

The development of international criminal justice institutions, and for that matter,
of substantive international criminal law, was arrested between 1950 and 1990 as a result
of the Cold war. The fall of the Berlin Wall in 1989 and the disintegration of the USSR
brought about dramatic changes in many areas. When the Security Council in 1992
established, pursuant to Resolution 780, the Commission of Experts to Investigate
Violations of International Humanitarian Law in the former Yugoslavia, it broke down

6 There is no reliable information on the numbers, as the USSR never disclosed them.

7 It was also a shameful withdrawal by the United States Supreme Court, which refused to
entertain a habeus corpus petition in this case. See In Re Yamashita, 327 U.S. 1 (1945) and par-
ticularly the extraordinary dissents of Justices Murphy and Rutledge, id. at 26 et seq. See also M.
Crerir BASSIOUNT, CRIMES AGAINST HUMANTIY IN INTERNATIONAL CRIMINAL Law 419-445 (2d rev. ed.
1999); M. Cherif Bassiouni, Establishing an International Criminal Court: Historical Swrvey, 119 M-
TTARY Law Review 49 (1995).

8 See A. FRANK REEL, Tk Case OF GENERAL YAMASITTA (1949).
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the forty-year old barrier that had impeded the progress of international criminal law.?
In short succession, the Security Council established the International Criminal Tribunal
for the former Yugoslavia (ICTY) and the International Criminal Tribunal for Rwanda
(1CTR), and in 1998, the United Nations Diplomatic Conference held in Rome adopted
the treaty and statute ol the International Criminal Court (1CC). The long-awaited goal
ol establishing a permanent international criminal court had thus been achieved.

During the short period of 1994-2000, international criminal justice also proceeded
along different models referred to as mixed models, with applications in Kosovo, East
Timor, and Sierra Leone. These mixed models are also a reflection of realpolitik seek-
ing to accommodate itsell with as little accountability as possible, 1

None of these institutions from 1992 to date, including the ICC, is truly a direct
cnforcement model, since they are not supra-national, and require the voluntary coop-
eration of states.!! Thus, their effectiveness depends on extrinsic factors, namely the
degree to which states will cooperate with the institution in question, including coop-
eration in securing evidence and in alfording the defense investigatory rights.

All of these institutions have followed the adversary-accusatorial model, and more
particularly its American version, thus rejecting without much wisdom some important
[eatures of the so-called inquisitorial model.'? This influence on international and mixed
judicial settings'? is also due to the evolution of international human rights norms and
standards applicable to criminal proceedings.'!

The post-WWII period brought about an extraordinary development, namely, the
United Nations human rights system. As ol 1950, an even more extraordinary develop-
ment occurred in Europe with the adoption of the Furopean Convention on Fundamental
I'reedoms and the Protection of Hwman Rights and its enforcement mechanism,'® fol-

9 See Final Report of the Commission of Experts Established Pursuant to Security Council
Resolution 780 (1992), U.N. SCOR, Annex. U.N. Doc. S/1994/674 (27 May 1994): Annexes to
the Final Report, UN. SCOR. 19th Sess.. U.N. Doc.S/1994/674/Add.2 (1994).

1 See M, Cherif Bassiouni, Accountability for Violations of International Humanitarian Law and
Other Serious Violations of Human Rights, in POST-CONFLICT JUSTICE 3 (M. Cherif Bassiouni
cdl., 2002). For specific mixed model case-studies, see the various articles in Post-CONFLIGT JUs-
1cE (M. Cherifl Bassiouni ec., 2002), at 429-828,

I Except, in connection with the ICTY/ICTR., the Security Council deems a member state
ol the United Nations to be in breach, and imposes a direct order or sanction.

12 The inquisitorial system is erroncously assumed to he inquisitional as opposed to sim-
ply inquisitorial, in the sense that there is an investigative judge who conducts an independent
inquiry into the facts before a person is remanded to trial proceedings. The use of a judge of
instruction in complex investigations would have probably been a better approach than having
investigations done by prosccutors and then giving the defense discovery rights to check or chal-
lenge the prosecutor's investigation. An investigative judge could follow different protocols
approved by the pre-trial chamber;, and give access to the defense without duplicating defense
costs in doing independent investigations.

13 See M. Crerir BASSIOUNT, INTRODUCTION TO INTERNATIONAL CRIMINAL Law (2004), at 545.

11 See StrpaN TreECHSEL, HUMAN RiGirrs in CRINMINAL PROCEEDINGS (2005); T1i PROTECTION OF
TTUMAN RIGHTS IN THE ADMINISTRATION OF Justicr (M. Cherif Bassiouni ed., 1998): and HumaN
RiGirs & Tin: ADMINISTRATON OF JusticE: INTERNATTONAL INstRUMENTS (Christopher Gane & Mark
Mackarel, eds., 1997).

15 European Convention on Iuman Rights, Nov. 4, 1950, EUR. TS, Nos. 5, 213 U.N.T.S. 221.
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lowed shortly thereafter by a similar treaty and human rights system under the Inter-
American convention on Human Rights.'® The combination of these two major regional
treaties, as well as the many United Nations treaties starting with the Universal
Declaration on Human Rights,'7 and the International Covenant on Civil and Political
Rights,'¥ firmly established certain basic procedural rights in criminal proceedings,
including certain fundamental rights of the defense. Under the aegis of the United
Nations a number of other treaties were developed which went into greater specificity
as to the protection of human rights in the administration of justice which provided the
defense with more specific rights.!

These developments at the international level, in turn, had an impact on the draft-
ing of national constitutions which gradually incorporated many of the rights contained
in these treaties.?’ National constitutions are interpreted and applied in national legal
systems, and bring about changes in codes, laws and practices. In time, dogmatic dif-
ferences distinguishing the inquisitorial and adversary-accusatorial systems eroded,?!
and a rapprochement between different legal procedural legal systems ensued.
Necessarily, this evolutionary process had an impact on international judicial institu-
tions. It was not, however, the product of classical comparative analysis methodology
through which one would arrive at general principles.” Instead, it was an ad hoc evo-
lutionary process which was the product of these different factors and influences.

The procedures and practices of the ICTY, which in turn influenced those of the
ICTR, became the fulcrum of the new international criminal procedure, including the
rights of the defense. There is no doubt that the ICTY procedures and practices influ-
enced the drafters of the ICC.2* The rules of procedure and evidence of the 1CC and
those of the ICTY/ICTR reveal a high degree of consistency. Thus today we have some-
thing that we can call international criminal procedure applicable to international crim-
inal judicial institutions.

16 American Convention on Human Rights, Nov. 22, 1969, 1144 U.N/T.S 123, O.A.S8'LS. 36.

17 Universal Declaration of Human Rights, Dec. 10, 1948, GA Res. 217 A (III), ULN. Doc.
A/810 (1918).

I8 International Covenant on Civil and Political Rights, Dec. 19, 1966, 993 U.N.T.S. 3
(entered into force Jan. 3, 1976).

1" See supra note 13.

2 For a comparison of national constitutional rights and international treaty rights con-
cerning the defense, see Bassiount, INTRODUCTION, sufna note 11 at 666-672,

2V See Inquisitorial-Accusatorial: The Collapse of Dogmas in Criminal Procedure?, 68 RevUE INTER:
NATIONALE DE Dromr PeNar (1997): Comparative Criminal Justice Systems: From Diversity lo
Rapprochement, 17 NovverLes Erunes PENALES (1998); Jean Pradel, Procédure pénale comparée dans
les systemes modernes: Rapports de synthese des colloques de UISISC, 15 NOUVELLES ETUDES PENALES
(1998). See also CramiNaL Justice BErwebN Crive CONTROL AND DUk PROCESS: CONVERGENGE AND
Divirs E IN CRIMINAL PROCEDURE SysTEMS (Albin Eser & Christiane Rabenstein eds., 2004).

22 Spe M. Cheril Bassiouni, A Functional Approach to “General Principles of International Law,”
11 Micn. J. INen L. 768 (1990).

25 Many representatives of the 1CTY came repeatedly to the sessions of the 1995 Ad Hoc
Commiittee, the 1996-98 Preparatory Committee, and to the Rome Diplomatic Conference.
They shared their experiences and expressed their views which were considered by the com-
mittee members and then the delegates to the diplomatic conference as being authoritative.
See e.g. T LEGISLATIVE HISIORY OF 111E INTERNATIONAL CRIMINAL COURT (3 vols., M. Cherif Bassiouni
ed., 2005).
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An important part of the new international criminal procedure is of course the
rights ol the defense. Many of these rights can be found in the seminal treaties on
human rights mentioned above,*! as well as by reference to national constitutions.??
More particularly, it is important to be able to find a comprehensive record of interna-
tional institutions’ practices. This is what this book accomplishes under the able edi-
torship of Michael Bohlander, Richard Wilson and Roman Boecd.

After and introduction and overview by Michael Bohlander in Chapter 1, Chapter
2 covers some of the procedural safeguards and rights of the defense in what its
author, Richard Wilson, considers to be part of international human rights law. He
then enunciates those rights which go from general representation to appeal, and
also addresses defense rights in special proceedings, such as juvenile matters, capital
cases, and military tribunals. His division into categories of defense rights is then fol-
lowed in Chapters 4 on the ICTY, covered by Monica Martinez and Michael Bohlander,
and Chapter 5 on the ICTR covered by Roman Boed and Mandiaye Nyang. In Chapter
3. °A History of the Role of Defense Counsel in International Criminal and War
Crimes Tribunals,” Wilson addresses the rights of the defense as they existed in cer-
tain post-WWII procecdings.*"

Chapters 4 and 5 address with meticulous detail the various rights of the defense,
linking the respective statutes of the ICTY and ICTR, their rules of procedure and evi-
dence, and their respective jurisprudence. There is no doubt that anyone who wants to
know how the delense’s rights worked in these two tribunals has only to read these (wo
chapters to be fully informecl.

Chapter 6, by Kenneth Gallant and Stephen Kirsch, deal with the International
Criminal Court. They follow a slightly different approach than the one followed in
Chapter 4, probably because the ICC does not yet have existing practice or jurispru-
dence. The authors follow a classic didactic approach whereby they identify the statute,
the rules and regulations, academic writings and commentary. It is through this
approach and by reference 1o the ICTY and ICTR that they describe various aspects of
the right to counsel. The authors also deal with sections regarding ethics and discipli-
nary matters, the need for a code of professional conduct, and the role of the Assembly
of States Parties. Like the preceding chapters, this one is also highly informative and
detailed. It also follows the structured approach set up by the editors and evidenced
throughout this book, particularly Wilson’s Chapter 2.

Chapter 7 deals with a separate but related question, namely, the role of the new
international professional associations. Stéphane Bourgon, Kennedy Ogetto, and
Wolfgang Bendler address the development and role of associations of defense coun-
scl. They also address issues ol professional responsibility and a code of conduct, as well
as the establishment of an international criminal bar association with its code of con-
duct and disciplinary proceedings. The chapter also deals with comparative European
experiences, in particular, Furopean defense counsel associations and organizations.

21

20 See supra note 13,

2 See BASSIOUNL, INTRODUCGTION 10 TICL, supra note 19,

26 Chapter 3 does not cover all of the Subsequent Proceedings in Europe or national pro-
ceedings in the Far East. However, the author does address the Eichmann and Barbie prose-
cutions, respectively in Israel and France, which are purely national prosecutions. A similar
national prosccution is the Finta case in Canada.
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Chapter 8 is a cooperative undertaking by several authors, namely Alan Simmons
and Héleyn Unac, who cover Kosovo under the UNMIK law; Silvia de Bertodano, who
covers East Timor; Rupert Skilbeck, who covers Sierra Leone; Richard Wilson who cov-
ers Guanatanamo; Sarah Williams who covers Iraq, and Mohamed Othman and Scott
Warden, who cover Cambodia. This chapter addresses the procedural rules and prac-
tices before the mixed tribunals and covers in detail issues pertaining to the rights of
the defense.?” The chapter also includes references to the eventual establishment of the
special chambers for prosecutions in Cambodia pursuant to the UN—Cambodia agree-
ment. Itis very informative, and the documents contained therein are very useful.

What the collection of materials in this book reveals is a trend towards a supra-
national system of criminal procedure. In other words, an international common law
ol procedural norms and standards, which, though applicable to various types of inter-
national and inter-national institutions, could also one day ripen into an international
standard for states. The European Union’s experience is indicative of a new path toward
harmonization, il not uniformity of legal norms in different national legal systems.>8
Thus, we may well be seeing the beginning ol a new era of international norms and
standards in the field of criminal procedure, irrespective of whether it is before inter-
national, inter-national institutions, or national judicial institutions.

The editors as well as the authors are to be congratulated for this focused, analyti-
cal and detailed study of the rights of defense in what we can call international pro-
ceedings and proceedings with an international dimension. While the editors and the
authors seem to have targeted the book for students of international criminal law and
human rights, it is also a valuable textbook for experts, and it is surely a useful guide
for anyone practicing or wanting to practice before international institutions. There is
no doubt that this is a valuable contribution to the literature on international criminal
law, human rights, and comparative criminal procedure. The editors and the authors
are also to be congratulated for their thoroughness and precise detail on what would
otherwise appear to be a narrow question in the midst of the larger questions relating
to the establishment of international judicial institutions. In the end, the goals of jus-
tice can only be attained through fairness and impartiality—and for that, a vigorous and
clfective right 1o counsel, with all that which the concept implies, is necessary. If inter-
national criminal justice is to become that, as opposed to merely another means by
which to achieve political outcomes, then we surely must strive to have institutions of
international justice meet the highest standards of due process of law. The rights of
defense are foundational to any system of justice, even though they may at times be
costly, lengthy, and even be abused. The quality of justice we must offer internationally
and nationally is about the values this civilization wants to uphold, not about militarism,
If that were the case, we could simply retarn to trial by battle, where the outcomes are

27

It should be noted. however, that neither Guantanamo nor the Iraq Tribunal are mixed
models of international/national justice. Admittedly, the Iraq tribunal statute was promulgated
by the Coalition Provisional Authority and drafted mainly by American advisors. See M. Cherif
Bassiouni, Post-Conflict Justice in Iraq: An Appraisal of the “Iraq Special Tribunal,” 38 CORNELL INT'L.
[..]. 327 (2005). On October 19, 2005, Iraqi Law No. 10 abrogated CPA Order No. 48 of 10
December 2003, This law contains significant elements of the American procedural system, but
it was still enacted by national legislation. The Tribunal has only Iraqgi judges and prosecutors.

2 This includes European supra-national criminal law and procedure as well as European
institutions such as Europol and Eurojust, and framework laws giving effect on a European
Union wide basis to national arvest warrants.
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prompt, and for some, even entertaining. Fair and impartial justice makes trials some-
thing more than a Greek tragedy where a deus ex machina emerges somewhere to resolve
the tragedy. This is why we need an effective right to counsel as part of an overall due
process approach that balances the different rights in question and which accomplishes
the several goals of justice, including recordation and prevention.

M. Cheril Bassiouni

Distinguished Research Professor of Law, President

International Human Rights Law Institute, DePaul University College of Law
President, International Institute for Higher Studies in Criminal Sciences
Honorary President, International Association of Penal Law



PREFACE

Justice has nothing to do with expediency.
President Woodrow Wilson, February 26, 1916

Equality before the law in a true democracy is a matter of right. It cannot be a
matter of charity or of [avor or ol grace or of discretion.

U.S. Supreme Court Justice Wiley Rutledge, Speech to the
American Bar Association, September 29, 1941

This book is the fiuit of the desire to produce a collection of materials and com-
mentaries on the law and practice of the defense before international and interna-
tionalized tribunals and courts.! The area of international criminal law and procedure
is a fast moving discipline, and very often events overtake any scholarly attempt to pro-
vidle a systematic overview of matters. Thus, the editors and contributors are aware that
by the time this book is published, many things will have happened that will render
parts of it obsolete. Nevertheless, we considered it useful at least to make a start by put-
ting together a foundation on which one can build and which tries to focus the devel-
opments up to a certain point in time, to describe the status quo, as it were, from which
future events will lead onward. We attempted to state the law and practice as of May
2005, but due to the unavoidable and ubiquitous delays in the writing, editing and pub-
lishing process, that attempt may not always have been successful.”

The editors would like to thank the contributors? for their preparedness to sacri-
fice their precious time, which they had to take out from their otherwise very busy pro-
fessions and practices, and for enduring the endless cajoling, admonitions and outright
harassment about corrections and the timely delivery of the manuscripts. We are most
grateful for the insights they provided, both on the scholarly and practical level.

Our heartfelt thanks must go to Prolessor M. Cheril Bassiouni, for writing the
Foreword, and to him and Teike Fenton of Transnational Publishers, for accepting the
book in the prestigious International and Comparative Criminal Law Series.

Michael Bohlander

Roman Boed

Richard J. Wilson

Durham, The Hague and Washington, D.C., June 2005

I We have also included two systems that are strictly speaking national courts (Guantinamo

and Iraq), but they deal with the same sort of crimes addressed in the international(ized) courts
and have an international background to their creation.

2 Before the book went to press, the Statute of the Iraqi Tribunal was radically amended:
the new version and the Rules of Procedure and Evidence can be found in the Official Gazeue
Al-Waqa'l AHragiya No 1006, Ramadan 14, 1426 Hijri. 47th year, October 18, 2005.

4 Disclaimer: All contributions in this book represent only the personal views of the
authors and editors. They are not meant to be representative of the views of the institutions,
chambers or firms in which they work.
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