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Introduction

The German Law Concerning the Distribution of Foreign Invest-
ment Shares and the Taxation of their Proceeds (Gesetz iiber
den Vertrieb ausléndischer Investmentanteile und iiber die Be-
steuerung der Ertrdge aus auslédndischen Investmentanteilen)
(“the Law”) was enacted on July 28, 1969. It was published in
the Bundesgesetzblatt I, No. 68 of July 31, 1969 (p. 986). The
Law became effective on November 1, 1969. At the same time
the Capital Investment Company Law (Gesetz lber Kapital-
anlagegesellschaften) of 1957 which applies only to German in-
vestment companies was amended.

The goal of the Law is to control the “distribution” of foreign
investment shares of every kind and legal construction in the
Federal Republic of Germany and West Berlin. “Distribution”
within the meaning of the Law is every public offering, public
solicitation or any similar way of promotion of the sale of
foreign investment shares. The trading in foreign investment
shares on a German stock exchange and the publications con-
nected therewith and required by the stock exchange are, how-
ever, not considered to be a distribution.

The Law does not subject foreign investment companies to the
provisions which apply to German investment companies. The
Law does not provide for an examination of the good quality of
the shares of foreign investment companies. However, a foreign
investment company which intends to distribute its shares in the
Federal Republic of Germany and West Berlin must register
with (“notify”) the Federal Supervisory Agency for Banking
(Bundesaufsichtsamt fiir das Kreditwesen) (the “Agency”). The
intended activity is lawful if the Agency does not object within
two months after receipt of the “notification” (registration state-
ment). The Agency will object when the requirements of the
Law are not complied with; it has also the power to prohibit a
once permitted distribution if statutory regulations or adminis-
trative rules are violated.



The principal provisions and consequences of the Law are:

1. The foreign investment company which distributes its shares
need not establish a German subsidiary nor a branch but must
appoint a fully qualified representative in Germany whose
authority to represent the foreign company in and out of court
cannot be restricted. Venue for any litigation between a German
investor and a foreign investment company, management com-
pany and distribution company is with the court of the represen-
tative’s domicile.

2. For the custody of the fund’s assets, a bank (“bank of deposit”)
is to be employed. It may be a foreign bank if it offers protection
similar to that offered by a German “Depotbank”. Several banks
of deposit may be admitted if the business requires it and the
security of the investors is not thereby impaired.

3. One or more German banks must be appointed as paying
agents but payment may also be made to the investment com-
pany directly. It must be secured that the payments are imme-
diately transferred to the bank of deposit or to the investors as
the case may be.

4. The distribution of foreign investment shares is lawful only
if the terms of the contract which govern the legal relationship
between the investment company and the investor provide that:

a) Shares in the respective amount of the purchase price shall
be transferred to the investor immediately after the payment
of the price; that is, the investor shall acquire title to the
shares,

b) the investor can require the payment of that portion of the
fund which is allocable to his share; that is, only open end
funds are permissible,

¢) in the case of investment programs a maximum of one third
of each of the payments for the first year may be applied to
costs, and the remaining costs are evenly apportioned over all
subsequent payments,

d) shares of other investment companies may not be acquired
by the investment company,

e) the securities and accounts receivables of the fund may not
be pledged nor encumbered in any other way,
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f) borrowings on a fund consisting of securities may not be
made except in special cases, for a short period and in amounts
not exceeding 10 percent of the fund; borrowings on funds
consisting of real estate may be made only if this is in line
with orderly conduct of business and if the bank of deposit
has consented to the terms of the loan,

g) the investment company does not contract short sales.

5. The terms of the contract, a sales prospectus of the foreign
investment company and a copy of the purchase application
shall be given to the purchaser of foreign investment shares. The
prospectus must contain the detailed information specified in
the Law; the Agency may require that additional information
be included in the prospectus. The application form must contain
an indication of any amount payable in addition to the issue
price and of the compensation payable annually to the manage-
ment company.

6. The Agency may prohibit misleading advertising and solici-
tation methods. If a commitment has been made outside of the
offices of the seller or the agent, a private purchaser may rescind
his commitment in writing within two weeks. If material state-
ments in the sales prospectus were incorrect or incomplete, the
purchaser may require the investment company, the manage-
ment company or the distribution company to take over the
shares and reimburse the purchaser the amount paid. If the
respective companies had no knowledge thereof and such lack of
knowledge was not due to gross negligence, this right does not
exist.

7. The foreign investment company shall publish annually in
Germany, in prescribed detail, an accounting report for the end
of the fiscal year, a semi-annual report, and daily the prices of
issue and redemption of the shares.

8. All publications, advertising and the promotion materials to
be given to purchasers must be in the German language or
accompanied by a German translation. The German version is
controlling.

9. Foreign investment companies which are already distributing
their shares in Germany must register with the Agency not later
than December 31, 1969, and nominate a representative (no. 1

11



above) in the registration statement. They are given until
April 30, 1970, to comply with the provisions regarding the bank
of deposit, paying agent, terms of contract, information of pur-
chasers and publications (nos. 2—8 above). During this time they
may continue to distribute, unless the Agency prohibits the
distribution.

10. The distribution of foreign investment shares
a) without prior registration with the Agency or

b) before two months have expired after the registration
statement has been filed or

c) after the distribution has been prohibited by the Agency
can be punished with a fine of up to Deutsche Mark 50,000.—.

11. A) In the field of taxes, the Law tries to achieve the same
treatment for the holders of German investment shares as
for the holders of foreign investment shares the distribution
of which is permissible under the Law or which are listed on
a German stock exchange. For the shareholders of foreign
growth funds, this means that the tax advantage they en-
joyed in the past over the holders of German investment
shares will disappear. On the other hand, shareholders of
foreign investment companies will receive the same pre-
ferential treatment as the shareholders of German invest-
ment companies with regard to the taxation of that part of
the dividends which is allocable to capital gains realized by
the investment company.

B) If foreign investment companies whose shares are not
distributed in Germany in accordance with the Law furnish
a detailed accounting of their income and expenses and in
addition appoint an agent in Germany to represent them for
tax purposes, the taxation of their German shareholders is
less advantageous only in respect of that part of the dividends
(either actual or constructive) which is the result of capital
gains realized by the foreign investment company. Tax ex-
emption for capital gains, realized upon sale of securities by
the investment company, even if not distributed, is not
granted.

C) For all practical purposes the taxation of the German
shareholders is prohibitive if the foreign investment com-

panies do not comply with the requirements mentioned under
A) or B) above.
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D) It should be noted that the Law affects only the taxation
of the German holders of foreign investment shares, but not
the taxation of the foreign investment companies. In this
connection, the Law states that the activities of a “represen-
tative” or of an agent for tax purpose do not by themselves
create a “permanent establishment” of the foreign invest-
ment company, provided such persons are not engaged in the
distribution of the company’s shares and do not decide on the
investment of the assets of the company.

To prevent misunderstandings it should be emphasized that a
(public) distribution of foreign investment shares without
prior registration does not only expose the German holders of
the same to the described tax disadvantages but likewise ex-
poses all persons engaging in such unlawful distribution to
substantial fines (cp. above no. 10).

The Bill, that is, the draft of the Law, was submitted on Novem-
ber 13, 1968, by the Executive Branch (Bundesregierung) to the
Parliament (Bundestag) together with a report (“the Report”)
stating the reasons for the proposed legislation. Since the Agency
will take this report into consideration in interpreting the Law,
it appeared advisable to supply the reader with a translation of
selected portions thereof. Certain passages which have become
obsolete because of subsequent changes have been omitted. Cer-
tain other portions have been adapted on the basis of later legis-
lative proposals which became part of the Law as enacted.

The portions of the report which deal with the tax provisions
have not been translated because they are not sufficiently self-
explanatory. Instead a summary of the provisions relating to the
taxation of the investor is supplied.

Furthermore, it appeared appropriate to supply the reader with
the text and a translation of the guidelines for the registration
statement released by the Agency on August 26, 1969.

The Authors are indebted to Mr. Patrick Heininger, Attorney at
Law, New York, for helping with the translation.
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