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FORMAT FOR THE CASENOTE LEGAL BRIEF

PARTY ID: Quick identification of the relationship between the
parties. J

NATURE OF CASE: This section identifies the form of ]
action (e.g., breach of contract, negligence, battery), the type
of proceeding (e.g., demurrer, appeal from trial court's

jury instructions) or the relief sought (e.g., damages,
injunction, criminal sanctions).

FACT SUMMARY: This is included to refresh the student's )
memory and can be used as a quick reminder of the facts.

CONCISE RULE OF LAW: Summarizes the general principle of )
law that the case illustrates. it may be used for instant recall of
the court's holding and for classroom discussion or home
review.

FACTS: This section contains all relevant facts of the case, including
the contentions of the parties and the lower court holdings. It is written]
in a logical order to give the student a clear understanding of the
case. The plaintiff and defendant are identified by their proper namesJ
throughout and are always labeled with a (P) or (D).

ISSUE: The issue is a concise question that brings out the essence)
of the opinion as it relates to the section of the casebook in which the
case appears. Both substantive and procedural issues are included
if relevant to the decision.

HOLDING AND DECISION: This section offers a clear and in-depth
discussion of the rule of the case and the court’s rationale. It is
written in easy-to-understand language and answers the issue(s)
presented by applying the law to the facts of the case. When relevant,
it includes a thorough discussion of the exceptions to the case as
listed by the court, any major cites to other cases on point, and the
names of the judges who wrote the decisions.

CONCURRENCE / DISSENT: Ali concurrences and dissents are 1
brieted whenever they are included by the casebook editor.

EDITOR'S ANALYSIS: This last paragraph gives the student a broad
understanding of where the case “fits in” with other cases in the
saction of the book and with the entire course. It is a hornbook-style
discussion indicating whether the case is a majority or minority
opinion and comparing the principal case with other cases in the
casebook. It may also provide analysis from restatements, uniform
codes, and law review articies. The editor’s analysis will prove to be
invaluable to classroom discussion.

QUICKNOTES: Conveniently defines legal terms found in the case]
and summarizes the nature of any statutes, codes, or rules referred
to in the text. S

f PALSGRAF v. LONG ISLAND R.R. CO.
Injured bystander (P) v. Railroad company (D)
N.Y. Ct. App., 248 N.Y. 339, 162 N.E. 99 (1928).

{ NATURE OF CASE: Appeal from judgment affirming verdict for plaintiff seeking
damages for personal injury.

( FACT SUMMARY: Helen Palsgraf (P) was injured on R.R.s (D) train plattorm when

R.R’s (D) guard helped a passenger aboard a moving train, causing his package
to fall on the tracks. The package contained fireworks which exploded, creating a
shock that tipped a scale onto Palsgraf (P).

" CONCISE RULE OF LAW: The risk reasonably to be perceived defines the duty to

. be obeyed.

FACTS: Helen Paisgraf (P) purchased a ticket to Rockaway Beach from R.R. (D) and
was waiting on the train platform. As she waited, two men ran to catch a train that was
pulling out from the piatform. The first man jumped aboard, but the second man, who
appeared as if he might fall, was helped aboard by the guard on the train who had kept
the door open so they could jump aboard. A guard on the platform also helped by
pushing him onto the train. The man was carrying a package wrapped in newspaper. In
the process, the man dropped his package, which fell on the tracks. The package
contained fireworks and exploded. The shock of the explosion was apparently of great
enough strength to tip over some scales at the other end of the platform, which feli on
Palsgraf (P) and injured her. A jury awarded her damages, and R.R. (D) appealed.

{ ISSUE: Does the risk reasonably to be perceived define the duty to be obeyed?

HOLDING AND DECISION: (Cardozo, C.J.) Yes. The risk reasonably to be perceived
defines the duty to be obeyed. if there is no foresesable hazard to the injured party as
the result of a seemingly innocent act, the act does not become a tort because it
happened to be a wrong as to another. If the wrong was not willful, the plaintiff must
show that the act as to her had such great and apparent possibilities of danger as to
entitie her to protection. Negligence in the abstract is not enough upon which to base
liability. Negligence is a relative concept, evolving out of the common law doctrine of
trespass on the case. To establish liability, the defendant must owe a legal duty of
reasonable care to the injured party. A cause of action in tort will lie where harm, though
unintended, could have been averted or avoided by observance of such a duty. The
scope of the duty is limited by the range of danger that a reasonabie person could
foresee. In this case, there was nothing to suggest from the appearance of the parcel or
otherwise that the parcel contained fireworks. The guard could not reasonably have had
any warning of a threat to Palsgraf (P}, and R.R. (D) therefore cannot be held liable.
Judgment is reversed in favor of R.R. (D).

DISSENT: (Andrews, J.} The concept that there is no negligence unless R.R. (D} owes
alegal duty to take care as to Paisgraf (P) herself is too narrow. Everyone owes to the
world at large the duty of refraining from those acts that may unreasonably threaten the
safety of others. If the guard's action was negligent as to those nearby, it was also
negligent as to those outside what might be termed the “danger zone.” For Palsgraf (P)
to recover, R.R’s (D) negligence must have been the proximate cause of her injury, a
question of fact for the jury.

EDITOR’S ANALYSIS: The majority defined the limit of the defendant's liability in terms
of the danger that a reasonable person in defendant’s situation would have perceived.
The dissent argued that the limitation should not be placed on liability, but rather on
damages. Judge Andrews suggested that only injuries that would not have happened
but for R.R's (D) negligence should be compensable. Both the majority and dissent
recognized the policy-driven need to limit liability for negligent acts, seeking, in the
words of Judge Andrews, to define a framework “that will be practical and in keeping
with the general understanding of mankind.” The Restatement (Second) of Torts has
accepted Judge Cardozo's view.

QUICKNOTES
FORESEEABILITY - The reasonabie anticipation that damage is a likely result from
certain acts or omissions.
NEGLIGENCE - Failure to exercise that degree of care which a person of ordinary
prudence would exercise under similar circumstances.
PROXIMATE CAUSE - Something which in natural and continuous sequence,
unbroken by any new intervening cause, produces an event, and without which the
injury would not have occurred.
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NOTE TO STUDENTS

Aspen Publishers is proud to offer Casenote Legal Briefs—continuing thirty years of publishing
America’s best-selling legal briefs.

Casenote Legal Briefs are designed to help you save time when briefing assigned cases. Organized
under convenient headings, they show you how to abstract the basic facts and holdings from the
text of the actual opinions handed down by the courts. Used as part of a rigorous study regime,
they can help you spend more time analyzing and critiquing points of law than on copying out
bits and pieces of judicial opinions into your notebook or outline.

Casenote Legal Briefs should never be used as a substitute for assigned casebook readings. They
work best when read as a follow-up to reviewing the underlying opinions themselves. Students
who try to avoid reading and digesting the judicial opinions in their casebooks or on-line sources
will end up shortchanging themselves in the long run. The ability to absorb, critique, and restate
the dynamic and complex elements of case law decisions is crucial to your success in law school
and beyond. It cannot be developed vicariously.

Casenote Legal Briefs represent but one of the many offerings in Aspen’s Study Aid Timeline,
which includes:

Casenotes Legal Briefs

Emanuel Outlines

Examples & Explanations Series
Introduction to Law Series
Emanuel Law in A Flash Flashcards
Emanuel CrunchTime Series

Each of these series is designed to provide you with easy-to-understand explanations of complex
points of law. Each volume offers guidance on the principles of legal analysis and, consulted
regularly, will hone your ability to spot relevant issues. We have titles that will help you prepare
for class, prepare for your exams, and enhance your general comprehension of the law along the
way.

To find out more about Aspen Study Aid publications, visit us on-line at www.aspenpublishers.com
or e-mail us at legaledu@aspenpubl.com. We'll be happy to assist you.
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HOW TO BRIEF A CASE

A. DECIDE ON A FORMAT AND STICK TO IT

Structure is essential to a good brief. It enables you to arrange systematically the related parts that are
scattered throughout most cases, thus making manageable and understandable what might otherwise seem to be an
endless and unfathomable sea of information. There are, of course, an unlimited number of formats that can be
utilized. However, it is best to find one that suits your needs and stick to it. Consistency breeds both efficiency and
the security that when called upon you will know where to look in your brief for the information you are asked to give.

Any format, as long as it presents the essential elements of a case in an organized fashion, can be used.
Experience, however, has led Casenotes to develop and utilize the following format because of its logical flow and

universal applicability.

NATURE OF CASE: This is a brief statement of the legal character and procedural status of the case (e.g.,
“Appeal of a burglary conviction”).

There are many different alternatives open to alitigant dissatisfied with a court ruling. The key to determining
which one has been used is to discover who is asking this court for what.

This first entry in the brief should be kept as short as possible. The student should use the court’s terminology
if the student understands it. But since jurisdictions vary as to the titles of pleadings, the best entry is the one that
apprises the student of who wants what in this proceeding, not the one that sounds most like the court’s language.

CONCISE RULE OF LAW: A statement of the general principle of law that the case illustrates (e.g., “An
acceptance that varies any term of the offer is considered a rejection and counteroffer”).

Determining the rule of law of a case is a procedure similar to determining the issue of the case. Avoid being
fooled by red herrings; there may be a few rules of law mentioned in the case excerpt, but usually only one is the rule
with which the casebook editor is concerned. The techniques used to locate the issue, described below, may also be
utilized to find the rule of law. Generally, your best guide is simply the chapter heading. It is a clue to the point the
casebook editor seeks to make and should be kept in mind when reading every case in the respective section.

FACTS: A synopsis of only the essential facts of the case, i.e., those bearing upon or leading up to the issue.

The facts entry should be a short statement of the events and transactions that led one party to initiate legal
proceedings against another in the first place. While some cases conveniently state the salient facts at the beginning
of the decision, in other instances they will have to be culled from hiding places throughout the text, even from
concurring and dissenting opinions. Some of the “facts” will often be in dispute and should be so noted. Conflicting
evidence may be briefly pointed up. “Hard” facts must be included. Both must be relevant in order to be listed in the
facts entry. Itis impossible to tell what is relevant until the entire case is read, as the ultimate determination of the rights
and liabilities of the parties may turn on something buried deep in the opinion.

The facts entry should never be longer than one to three short sentences.

It is often helpful to identify the role played by a party in a given context. For example, in a construction
contract case the identification of a party as the “contractor” or “builder” alleviates the need to tell that that party was
the one who was supposed to have built the house.

It is always helpful, and a good general practice, to identify the “plaintiff” and the “defendant.” This may
seem elementary and uncomplicated, but, especially in view of the creative editing practiced by some casebook
editors, it is sometimes a difficult or even impossible task. Bear in mind that the party presently seeking something
from this court may not be the plaintiff, and that sometimes only the cross-claim of a defendant is treated in the excerpt.
Confusing or misaligning the parties can ruin your analysis and understanding of the case.

ISSUE: A statement of the general legal question answered by or illustrated in the case. For clarity, the issue
is best put in the form of a question capable of a “yes” or “no” answer. In reality, the issue is simply the Concise Rule
of Law put in the form of a question (e.g., “May an offer be accepted by performance?”).

The major problem presented in discerning what is the issue in the case is that an opinion usually purports to
raise and answer several questions. However, except for rare cases, only one such question is really the issue in the
case. Collateral issues not necessary to the resolution of the matter in controversy are handled by the court by language
known as “obiter dictum” or merely “dictum.” While dicta may be included later in the brief, it has no place under
the issue heading.
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To find the issue, the student again asks who wants what and then goes on to ask why did that party succeed
or fail in getting it. Once this is determined, the “why” should be turned into a question.

The complexity of the issues in the cases will vary, but in all cases a single-sentence question should sum up
the issue. In a few cases, there will be two, or even more rarely, three issues of equal importance to the resolution of
the case. Each should be expressed in a single-sentence question.

Since many issues are resolved by a court in coming to a final disposition of a case, the casebook editor will
reproduce the portion of the opinion containing the issue or issues most relevant to the area of law under scrutiny. A
noted law professor gave this advice: “Close the book; look at the title on the cover.” Chances are, if it is Property, the
student need not concern himself with whether, for example, the federal government’s treatment of the plaintiff’s land
really raises a federal question sufficient to support jurisdiction on this ground in federal court.

The same rule applies to chapter headings designating sub-areas within the subjects. They tip the student off
as to what the text is designed to teach. The cases are arranged in a casebook to show a progression or development
of the law, so that the preceding cases may also help.

It is also most important to remember to read the notes and questions at the end of a case to determine what
the editors wanted the student to have gleaned from it.

HOLDING AND DECISION: This section should succinctly explain the rationale of the court in arriving
atits decision. In capsulizing the “reasoning” of the court, it should always include an application of the general rule
or rules of law to the specific facts of the case. Hidden justifications come to light in this entry; the reasons for the state
of the law, the public policies, the biases and prejudices, those considerations that influence the justices’ thinking and,
ultimately, the outcome of the case. At the end, there should be a short indication of the disposition or procedural
resolution of the case (e.g., “Decision of the trial court for Mr. Smith (P) reversed”).

The foregoing format is designed to help you “digest” the reams of case material with which you will be faced
in your law school career. Once mastered by practice, it will place at your fingertips the information the authors of
your casebooks have sought to impart to you in case-by-case illustration and analysis.

B. BE AS ECONOMICAL AS POSSIBLE IN BRIEFING CASES

Once armed with a format that encourages succinctness, it is as important to be economical with regard to
the time spent on the actual reading of the case as it is to be economical in the writing of the brief itself. This does
not mean “skimming” a case. Rather, it means reading the case with an “eye” trained to recognize into which
“section” of your brief a particular passage or line fits and having a system for quickly and precisely marking the
case so that the passages fitting any one particular part of the brief can be easily identified and brought together in
a concise and accurate manner when the brief is actually written.

It is of no use to simply repeat everything in the opinion of the court; the student should only record
enough information to trigger his or her recollection of what the court said. Nevertheless, an accurate statement of
the “law of the case,” i.e., the legal principle applied to the facts, is absolutely essential to class preparation and to
learning the law under the case method.

To that end, it is important to develop a “shorthand” that you can use to make margin notations. These
notations will tell you at a glance in which section of the brief you will be placing that particular passage or
portion of the opinion.

Some students prefer to underline all the salient portions of the opinion (with a pencil or colored
underliner marker), making marginal notations as they go along. Others prefer the color-coded method of under-
lining, utilizing different colors of markers to underline the salient portions of the case, each separate color being
used to represent a different section of the brief. For example, blue underlining could be used for passages
relating to the concise rule of law, yellow for those relating to the issue, and green for those relating to the holding
and decision, etc. While it has its advocates, the color-coded method can be confusing and time-consuming (all
that time spent on changing colored markers). Furthermore, it can interfere with the continuity and concentration
many students deem essential to the reading of a case for maximum comprehension. In the end, however, it is a
matter of personal preference and style. Just remember, whatever method you use, underlining must be used
sparingly or its value is lost.
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For those who take the marginal notation route, an efficient and easy method is to go along underlining
the key portions of the case and placing in the margin alongside them the following *“markers” to indicate where a
particular passage or line “belongs” in the brief you will write:

N (NATURE OF CASE)

CR (CONCISE RULE OF LAW)

I (ISSUE)

HC (HOLDING AND DECISION, reiates to the CONCISE RULE OF LAW behind the decision)
HR (HOLDING AND DECISION, gives the RATIONALE or reasoning behind the decision)

HA (HOLDING AND DECISION, APPLIES the general principle(s) of law to the facts of the case
to arrive at the decision)

Remember that a particular passage may well contain information necessary to more than one part of your
brief, in which case you simply note that in the margin. If you are using the color-coded underlining method
instead of margin notation, simply make asterisks or checks in the margin next to the passage in question in the
colors that indicate the additional sections of the brief where it might be utilized.

The economy of utilizing “shorthand” in marking cases for briefing can be maintained in the actual brief
writing process itself by utilizing “law student shorthand” within the brief. There are many commonly used words
and phrases for which abbreviations can be substituted in your briefs (and in your class notes also). You can
develop abbreviations that are personal to you and which will save you a lot of time. A reference list of briefing
abbreviations will be found elsewhere in this book.

C. USE BOTH THE BRIEFING PROCESS AND THE BRIEF AS A LEARNING TOOL

Now that you have a format and the tools for briefing cases efficiently, the most important thing is to
make the time spent in briefing profitable to you and to make the most advantageous use of the briefs you create.
Of course, the briefs are invaluable for classroom reference when you are called upon to explain or analyze a
particular case. However, they are also useful in reviewing for exams. A quick glance at the fact summary should
bring the case to mind, and a rereading of the concise rule of law should enable you to go over the underlying
legal concept in your mind, how it was applied in that particular case, and how it might apply in other factual
settings.

As to the value to be derived from engaging in the briefing process itself, there is an immediate benefit
that arises from being forced to sift through the essential facts and reasoning from the court’s opinion and to
succinctly express them in your own words in your brief. The process ensures that you understand the case and
the point that it illustrates, and that means you will be ready to absorb further analysis and information brought
forth in class. It also ensures you will have something to say when called upon in class. The briefing process
helps develop a mental agility for getting to the gist of a case and for identifying, expounding on, and applying the
legal concepts and issues found there. Of most immediate concern, that is the mental process on which you must
rely in taking law school examinations. Of more lasting concern, it is also the mental process upon which a
lawyer relies in serving his clients and in making his living.
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ABBREVIATIONS FOR BRIEFING

BCCEPLANCE ....cvrveemiiriininrerereieessessis s acp
affirmed .....ooooeeviiceeeeee s aff
ANSWET ...oooveiceeetesieereneeteoneceasstesaeseeseeassre e anaasassess ans
assumption of ASK ... a/r
ALOITIEY ...eovvcveeieeeeiesiriese s ene e ter s atty
beyond a reasonable doubt ... b/r/d
bona fide purchaser ... BFP
breach of contract ..........ccccccovvvinivciiiiiicanns br/k
cause Of aCtION ......cveeeeiiciecriccie e c/a
COMMON 1AW ..o c/l
CONSHIMLION ..ocvevvveeeeiiieveeeeereniiiisreeese e Con
constitutional .........cocoecenviiiiniiiiine con
COMMTACE vvevverrieeieeeeeieee e eie e snn e s eaeesaeennes K
contributory negligence ............ccooeeeiieiiiiieinnnnne. ¢/n
CTOSS c.vovereeriereerisassasesseseseaseseasestomeonesaeaneiesaescensasesans X
cross-complaint .........ccccecevevennninn x/c
CrosS-eXamination ...........cccoeviieiiiiniiiiininnenneen, x/ex
cruel and unusual punishment ........................... clu/p
defendant ...........ccceeveeieniniinii e D
dISMISSEd ..oovvieiiere et dis
double jeopardy ... d/j
AUE PrOCESS .....cooviiviviniiiitiii ettt d/p
equal Protection ............ccccccviiiiiiiincnnineneeenens e/p
CQUILY .o.voiiniiirinicii e eq
EVIAENCE ...ovveeveiiciiiicic e ev
EXCIUAL ...ttt exc
exclusionary rule ..., exc/r
felony ............... ettt e e e et eatete e s ere s et etentene e aene f/n
freedom oOf Speech .........cccccovnicniniiiiniiiirennes f/s
g00d faith ......cooonviiiiii e g/f
habeas COrpus ..o, h/c
NEATSAY ....covvevrenrenrririiiniii e hr
husband .........c.cceveveevenereneneni e H
in 10CO PArentis .........c..ccoevivviniiiiininniniccrenes ILP
INJUNCHON ...t inj
INEET VIVOS vovveveveicreieeeninneeiiesiiie s essens s Iv
JOINE tENANCY ..veevveeeeeirininiiniiiiiti s jit
JUAGMENT ..ot judgt
JUASAICHON ..o jur
last clear chance.............coocooiiiiniininiiniinnnn, LCC
long-arm Statute .........ccocvcevvieciiiniiiieneia, LAS
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CHAPTER 1
INTRODUCTION TO ESTATE PLANNING

QUICK REFERENCE RULES OF LAW

The Power to Transmit Property at Death: Its Justification and Limitations. The complete abolition of
the rights of an owner to dispose of property rights is a taking without just compensation, violating the owner’s
rights guaranteed under the Fifth Amendment. (Hodel v. Irving)

The Power to Transmit Property at Death: Its Justification and Limitations. A testator may validly
impose a restraint on the religion of the spouse of a beneficiary as a condition precedent to inheriting under the
will. (Shapira v. Wealth Transmission)

[For more information on the intent to disinherit, see Casenote Law Outline on Wills, Trusts & Estates,
Chapter 3, § I, Protection of Children.]

An Estate Planning Problem: Professional Responsibility. Attorneys drafting wills owe a duty of
reasonable care to the intended beneficiaries. (Simpson v. Calivas)

An Estate Planning Problem: Professional Responsibility. Attorneys may owe a fiduciary duty to the
beneficiaries of wills they have prepared. (Hotz v. Minyard)
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HODEL v. iRVING
Secretary of the Interior (D) v. Sioux Indian (P)
481U.S. 704 (1987).

NATURE OF CASE: Appeal from judgment finding a statute
unconstitutional as a taking without just compensation.

FACT SUMMARY: Congress enacted the Indian Land
Consolidation Act, which contained a provision that certain
fractional interests owned by tribe members would escheat
to the tribe.

CONCISE RULE OF LAW: The complete abolition of the
rights of an owner to dispose of property rights is a taking
without just compensation, violating the owner’s rights
guaranteed under the Fifth Amendment.

FACTS: The Indian Land Acts enacted at the end of the
nineteenth century provided that each Sioux Indian was ailotted
reservation land which was held in trust by the United States.
Eventually the lands were splintered into multiple undivided
interests, with some parcels having hundreds of fractional
owners. In 1983, Congress passed the Indian Land Consolidation
Act. Section 207 of the Act provided that certain fractional
interests could not be transferred by intestacy or devise but would
escheat to the tribe. No provision was made for the payment of
compensation to the owners of the escheated fractional interests.
Irving (P), a member of the Sioux tribe and a prospective recipient
of ane of the fractional interests affected by the statute, filed suit,
claiming that § 207 was a taking without just compensation in
violation of the Fifth Amendment. The district court found that the
statute was constitutional. The court of appeals reversed and
declared the statute unconstitutional. Hodel (D), the Secretary of
the Interior, appealed.

ISSUE: Is the complete abolition of the rights of an owner to
dispose of property rights a taking without just compensation,
violating rights guaranteed under the Fifth Amendment?

HOLDING AND DECISION: (O'Connor, J.) Yes. Section 207
amounts 1o a virtual abrogation of the right to pass a certain type
of property — the small undivided interest to one’s heirs. A right
to pass property to one’s family has been part of the Anglo-Saxon
legal system since feudal times. The escheatable interests are
not necessarily de minimis. Even though the fractional owners
have the right to make inter vivos transfers of the interests, such
a retained right does not obviate the total abrogation of the
owner's rights to devise the property. Affirmed.

EDITOR’S ANALYSIS: In an analogous case, the Supreme
Court upheld the constitutionality of a provision of the Bald Eagle
Protection Act, which prohibits the right to sell or trade artifacts
made from eagle feathers and eagle parts. Andrus v. Aflard, 444
U.S. 31(1979). The Court held that “where an owner possesses

a full ‘bundle’ of property rights, the destruction of one ‘strand’ of
the bundle is not a taking, because the aggregate must be viewed
in its entirety.” The Court pointed out that the artifact owners
could still donate or devise the artifacts.

QUICKNOTES

TAKING - A governmental action that substantially deprives an owner of the use
and enjoyment of his or her property, requiring compensation.

JUST COMPENSATION - The right guaranteed by the Fifth Amendment to the
United States Constitution of a person, when his property is taken for public use
by the state, to receive adequate compensation in order to restore him to the
position he enjoyed prior to the appropriation.

INTER VIVOS TRANSFER - A transfer of property that is effectuated between
living persons.

NOTES:
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SHAPIRA v. UNION NATIONAL BANK
Beneficiary (P} v. Bank (D)
39 Ohio Misc. 28 (1974).

NATURE OF CASE: Declaratory judgment action.

FACT SUMMARY: Daniel’s (P) interest under his father’s will
was conditioned on the requirement that he marry a Jew
whose parents were both Jewish within seven years of his
father’s death.

CONCISE RULE OF LAW: A testator may validly impose a
restraint on the religion of the spouse of a beneficiary as a
condition precedent to inheriting under the will.

FACTS: Under Shapira’s will, his son Daniel (P) could only inherit
if he was married to a Jewish woman whose parents were both
Jewish at the date of Shapira's death or within seven years
thereafter. Daniel (P) sought a declaration that the will was
unconstitutional since it restricted his right to marry or that such a
clause violated public policy.

ISSUE: May a testator attempt to restrict the right of a beneficiary
to marry within a certain religion?

HOLDING AND DECISION: (Henderson, J.) Yes. The right to
receive property by willis a matter of statutory law. A testator may
gither disinherit his children or condition their taking in any
manner without offending the Constitution. While the right to
marry is a constitutionally protected right, there is no state action
present herein which wouid trigger the Due Process or Equal
Protection Clause. The courts are not being asked to enforce
covenants. The only official action involves the probate of the will,
and this is, in itself, insufficient to be deemed state action.
Therefore, a testator may restrict a beneficiary's right to marriage
without offending the Constitution. Public policy does not prohibit
alimited restriction on the right to marriage restricted to members
of one religion. A partial restraint of marriage which imposes only
reasonable restrictions is not void as violative of public policy.
Gifts conditioned on marrying within a certain religious grouping
are deemed reasonable restrictions in a majority of jurisdictions.
We find that it is not violative of public policy to condition a
bequest on the marriage to one of a particular religion. The
clause is valid, and Daniel {P) is bound by its terms.

EDITOR’S ANALYSIS: A condition requiring the beneficiary not
to marry a member of a specific religion is also deemed valid. in
re Clayton’s Estate, 13 Pa. 413. Where the restriction based on
religion unreasonably limits the beneficiary’s right to marriage, it
will be deemed void, e.g., Maddox v. Maddox, 52 Va. 11 (1854),
where there were only 4 or 5 unmarried members of the particular
sect.

[For more information on the intent to disinherit,
see Casenote Law Outline on Wills, Trusts &
Estates, Chapter 3, § I, Protection of Children.]

QUICKNOTES
TESTATOR - One who executes a will.

BENEFICIARY - A third party who is the recipient of the benefit of a transaction
undertaken by another.

DUE PROCESS - The constitutional mandate requiring the courts to protect and
enforce individuals’ rights and liberties consistent with prevailing principals of
faimess and justice and prohibiting the federal and state govemments from such
activities that deprive its citizens of a life, liberty or property interest.

EQUAL PROTECTION - A constitutional guarantee that no person shall be

denied the same protection of the laws enjoyed by other persons in life
circumstances.

NOTES:
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SIMPSON V. CALIVAS
Will beneficiary (P) v. Attomey (D)
NH Sup. Ct., 139 N.H. 1 (1984).

NATURE OF CASE: Appeal from summary judgment and NOTES:
dismissal of negligence and breach of contract action.

FACT SUMMARY: Calivas (D) drafted a will for Robert
Simpson Sr. that was intended to leave property to his son
(P}, but was ambiguous causing Robert Jr. (P} to bring suit.

CONCISE RULE OF LAW: Attorneys drafting wilis owe a duty
of reasonable care to the intended beneficiaries.

FACTS: InMarch 1984, Robert Simpson Sr. executed a will that
had been drafted by Calivas (D). The will was ambiguously
written causing the probate court to award a life estate in
Simpson’s property to Robert Simpson Jr.'s (P) stepmother,
although notes from mestings with Calivas (D) showed that the
intent was for Simpson Jr. (P) to receive the entire interest. Since
Simpson Jr. (P} had to pay his stepmother $400,000 for the life
estate, he sued Calivas (D) for malpractice in improperly drafting
the will of his father. The trial court dismissed the action and
Simpson Jr. (P) appealed.

ISSUE: Do attorneys drafting wills owe a duty of reasonable care
to the intended beneficiaries?

HOLDING AND DECISION: (Horton, J.} Yes. Attorneys drafting
wills owe a duty of reasonabie care to the intended beneficiaries.
In order to recover for negligence a plaintiff must show that the
defendant owed a duty of care. Generally, duty arises out of
relation between the parties and the scope of such a duty is limited
to those in privity of contract. However, there are exceptions to
this privity rule. One such exception has been accepted by the
overwhelming majority of jurisdictions: attorneys owe a duty to the
intended beneficiary of a will. This exception to privity is accepted
because of the obvious forseeability of injury upon malpractice.
Accordingly, in the present case, the trial court should not have
dismissed Simpson Jr.’s (P) negligence action. Reversed.

EDITOR’S ANALYSIS: The court also rejected Calivas's (D)
argument that collateral estoppel barred the suit. The court found
that the probate court had not expressly ruled on the question of
Simpson St.’s (P) actual intent. Another situation in which privity
is not required is where investigators for insurance companies
fook into claims of the insureds.



