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Preface

No area of the law evokes more passionate debate about the bal-
ance between the prerogatives of government and the liberty of
the individual than constitutional criminal procedure. The social
and political history of the United States in the past four decades
has been written in significant part by the opinions of the
Supreme Court, adjusting and readjusting this balance. As the
Court under Chief Justice Warren gave definition to the 1960s
with landmark “civil liberties” decisions like Mapp v. Ohio and
Miranda, so the Rehnquist Court has reflected the transforma-
tion of the political landscape in its decisions of the 1980s and
1990s, lifting many constraints on the police in their “war on
crime and drugs.” With the curtailment of civil liberties protec-
tions by the United States Supreme Court, state courts in recent
years have turned to their own constitutions to reassert safe-
guards against the excesses of law enforcement.

Although there is undeniably an ideological dimension to the
cases in this area, there is also a wealth of legal doctrine that
must be mastered by student and practitioner. It is the purpose of
this book to facilitate this mastery, while at the same time keep-
ing the reader focued on the overarching policy issues raised in
the cases.

The format of this book is a combination of text, examples,
and explanations. Each chapter begins with an accessible summa-
ry of the controlling law. That summary is followed by a set of
examples of increasing difficulty that explore the basic concepts;,
and then challenge the reader to apply them to hypothetical situa-
tions (frequently derived from reported cases) in the ever-pre-
sent gray areas. The explanations permit students to both check
their own work and provide additional insights not developed in
the text. The goal is to convey the richness of the evolving case
law while at the same time helping to demystify this highly com-
plex domain of law. We aim, in short, to stimulate the Socratic
classroom at its best.

The book’s organization is designed to assist the student in
the critical task of problem solving. This is accomplished by
breaking down the constitutional analysis of police conduct into
component issues. The “search and seizure” chapters of the
book, for example, are organized to first pose the threshold issue
of applicability, and then deal with the discrete questions of justi-
fication and the warrant requirement. Similarly, the chapters on
“interrogation and confessions” sequentially follow the questions
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it

that must be resolved to determine the admissibility of a state-
ment obtained by the police.

The Third Edition takes account of the significant judicial
developments and trends since 1995 by way of new text, exam-
ples, and explanations. It also adds a new chapter concerning e-
merging issues raised by sophisticated law enforcement technolo-
gy at the start of the new millennium.

Mark Brodin wishes to gratefully acknowledge three mentors
who kindled his interest in and shaped his thoughts about the
criminal law: Joseph L. Tauro, Moe Tandler, and the late
Reuben Goodman. He dedicates this edition affectionately to An-
drea, Rachel, Laura, Shirley, Susie, and to the memory of his
late father, Hy.

Bob Bloom wishes to recognize two colleagues and mentors,
Dean Richard G. Huber and the late Professor James Houghtel-
ing, who have been supportive throughout his career. He dedi-
cates this edition to his wife Christina Jameson, his children,
David and Martha, and to the memory of his uncle Victor Katz
and his father-in-law Paul Jameson.

Mark Brodin
Robert Bloom
May 2000
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Overview of
Constitutional
Criminal Procedure

Consider the following situation: One afternoon two city police officers,
while patrolling in a marked cruiser, observe a car pull up to a street cor-
ner. A man emerges from the car and begins talking with an individual
whom the officers recognize as Michael Chestnut, identified by an infor-
mant as the main narcotics dealer in that neighborhood. The first man
hands Chestnut a large leather pouch and promptly departs. Chestnut, ob-
serving the police cruiser, begins running in the opposite direction. The
officers follow Chestnut and overtake him. They inform him that he is un-
der arrest, handcuff him, and take the pouch, which they open to find
several plastic bags filled with a white powder. Chestnut is brought to the
station house and booked for unlawful possession of narcotics. He is then
taken into an interrogation © room where he is questioned by a detec-
tive, and he makes several incriminating statements. The substance
seized from Chestnut is sent to the police lab and is determined to be co-
caine. Chestnut is charged with narcotic offenses in violation of state law.

Before the 1960s Chestnut’s encounter with the police would repre-
sent the first step in a criminal justice process that in many states focused
exclusively on the question of Chestnut’s guilt or innocence. The way in

© [ME] MEFLPOREIFRERL, &6, RSEERAFLRENHEALE, FEREREE
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Overview of Constitutional Criminal Procedure

which the police conducted the arrest, search, and interrogation of Chest-
nut would not be pertinent to the proceedings, unless made so by local
law. Given the circumstances described above, either a guilty plea or a
verdict of guilt @ after trial would be the likely conclusion of the process.

The criminal justice system in the United States underwent a trans-
formation in the 1960s, a “revolution from above” initiated by the U. S.
Supreme Court. By the end of a decade of ground-breaking precedent, the
question of an accused’s guilt or innocence came to share the judicial spot-
light with questions concerning the legality of the police conduct. Was the
arrest of Chestnut and the seizure of his possessions lawful? Was the in-
terrogation properly conducted? These questions were to be answered not
under local law, but according to the U.S. Constitution as interpreted by
the Supreme Court. The answers would determine whether the prosecu-
tor could use at trial the evidence seized and the statements obtained a-
gainst Chestnut, or whether they would be kept from the jury by opera-
tion of the exclusionary rule® . As some commentators have put it, crim-
inal procedure had been federalized and constitutionalized.

How did this transformation come about?

The Constitution adopted in 1787 divided sovereign power between
the states on the one hand and the newly formed federal government on
the other. Each had the power to prosecute offenders of its criminal laws
in its own courts. Those prosecuted in the federal system were beneficia-
ries of the considerable procedural protections established by the Bill of
Rights (the original ten amendments to the Constitution), most notably
the rights to be free from unreasonable search and seizure and from com-
pelled self-incrimination. Those prosecuted in state court ( which group
has always constituted the majority of criminal defendants), however,
were afforded only those protections created by state constitution or other
local law, which usually were significantly less protective than their fed-
eral counterparts.

The seeds of change were sown with the adoption after the Civil War
of the Fourteenth Amendement, which provides that the states may not
“deprive any person of life, liberty, or property without due process of
law.” This limit on state power raised the possibility that defendants in
state prosecutions might be able to claim the same procedural protections
afforded federal defendants. The “incorporation” of such rights against
the states, however, was a long time coming. At first the Supreme Court
applied the due process clause to state trials by employing an amorphous
standard of “fundamental fairness,” which did not encompass all the spe-
cific protections of the Bill of Rights. In the few cases in which the clause

O [HRARERERN] BEREEBFAELNAEREAREESRERN ML FRIR
BATELSNEXREMINERTR, CSEBIFANEEAEHR—SEIRER A EIEL,

@ [EFEHRAN] xR NENEFHGRP R RABEEEREEHNMAMARA R
ERERM. FRELE, '
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Opverview of Constitutional Criminal Procedure

was successfully invoked to reverse state criminal convictions, such as
Rochin v. California, 342 U.S. 165 (1952)Q the Court refused to de-
fine the mandate of due process ® more precisely than requiring that
state law enforcement officers not engage in conduct that “offends a tradi-
tional sense of justice” or “shocks the conscience. ”

Throughout the first half of the twentieth century, state criminal de-
fendants were without the constitutional protections provided in the Bill of
Rights, which were available to those facing federal charges. The differ-
ence in treatment was magnified when, in 1914, the federal courts adopt-
ed an exclusionary remedy requiring suppression of evidence obtained in
violation of the Fourth Amendment. See Weeks v. United States, 232
U.S. 383 (1914). A search that would be deemed illegal under federal
standards and consequently result in suppression of the evidence (and per-
haps the dismissal of charges) in federal court might nonetheless be con-
sidered lawful in a state prosecution under the less stringent due process
measure, opening the way to the introduction of the evidence (and possi-
ble conviction). Even after the Court imposed the same federal constitu-
tional standards on searches conducted by state (and local) police in 1949,
the exclusionary remedy was not mandated in state prosecutions. ® As a
result, dramatically inconsistent results could follow depending upon
which court system the accused happened to be prosecuted in.

In the early 1960s the Court, under the leadership of Chief Justice
Earl Warren, set out on a new path of uniform application of both consti-
tutional standards and remedies in which specific provisions of the Bill of
Rights were “incorporated” through the due process clause and applied to
the conduct of state and local law enforcement officers. In the seminal
case of Mapp v. Ohio, 367 U.S. 643 (1961)® , the Court held that the
violation of a state defendant’s right against unreasonable search required

@ [Rochinyv. alifornia) B HIBEREZEREENERL THEARchin IREEEES R, Y]
3% 17#T7F Rochin BNERIMIH X BN, thELERMRERH BT IR E, WEIE Rochin 7B 1%
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B, BEAERERLHE, EREE, BATEEFRATEREREESERFER,

@ [EYHEF] EUEFBEREIRPDARF, BFRRERARBINARTEERITEAZH
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EERZL "TERIYEFMATES. BEIAM™", MANEBEFNEHNTSETAHEE TR,
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R, BREELER, HAR "BFMEYLEF" (procedural due process), © ¥ T FEABRRNITHA
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Overview of Constitutional Criminal Procedure

precisely the same remedy as was mandated in federal prosecutions,
namely suppression of the evidence obtained from the search. Five years
later in Miranda v. Arizona, 384 U.S. 436 (1996), the Court imposed
on both state and federal authorities a comprehensive set of rules (and
corresponding exclusionary remedy) designed to protect the accused’s
Fifth Amendment © right against compelled selfincrimination. Before the
decade was out , the Sixth Amendment rights to counsel and to a jury trial
and the Eighth Amendment @ protection against cruel and unusual pun-
ishment were also applied to the states.

In sum, an accused’s fate in the criminal justice process would no
longer depend fortuitously upon whether he was prosecuted by the state
or the federal government. A uniform body of constitutional principles
now applied to both sovereigns. The Warren Court also expanded the
scope of habeas corpus, thus providing state prisoners with access to fed-
eral court to enforce their newly found rights. See Fay v. Noia, 372
U.S. 391 (1963).

Not surprisingly, these developments generated considerable contro-
versy in both legal and political arenas. Some argued that the “preserva-
tion of a proper balance between state and federal responsibility in the ad-
ministration of criminal justice” had been upset by the adoption of nation-
wide standards and that the fundamental concept of “federalism” had thus
been wrongly ignored. Mapp v. Ohio, supra, 367 U.S. at 680 (Harlan,
J., dissenting). Others complained that the Warren Court decisions
would tie the hands of local law enforcement officers and make the world
safe for criminal offenders. © Criticism was levelled at the use of the
criminal trial as a vehicle for enforcing norms of police conduct rather
than solely as a means for determining the guilt or innocence of the ac-
cused. ~

The lightning rod of the controversy was (and remains) the exclu-
sionary rule itself. As Cardozo posed the question: Should the criminal go
free because the constable has blundered? People v. Defore, 150 N. E.
585 (N.Y. 1926). Justice Clark explained for the Mapp Court that other
remedies such as civil actions for monetary relief and criminal prosecu-
tions against the offending officers had proven worthless, and thus sup-
pression of evidence unlawfully seized was the only means to enforce the
Fourth Amendment. Police officers and prosecutors would abide by the
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constraints of the Fourth Amendment © , it was asserted, if they knew
that evidence obtained unlawfully could not be used against the accused in
court. To this deterrence rationale the Mapp Court added “the impera-
tive of judicial integrity” :“The criminal goes free, if he must, but it is
the law that sets him free. Nothing can destroy a government more quick-
ly than its failure to observe its own law, or worse, its disregard of the
charter of its own existence.” 367 U.S. at 659.

Yet discontent with the exclusionary remedy has persisted. Chief
Justice Burger, in one of his early dissents on the Court, bitterly criti-
cized the doctrine that hides probative evidence from the fact finder. See
Bivens v. Six Unknown Named Agents of the Federal Bureau of Nar-
cotics, 403 U. S. 388 (1971) (Burger, C.]J., dissenting). Heralding a
change in the Court’s course that would come some years later, the Chief
Justice disputed both the efficacy and necessity of the exclusionary reme-
dy and argued for the substitution of other means (such as civil actions) to
enforce constitutional dictates. He characterized the deterrence rationale
as nothing more than “a wistful dream” with no empirical support, and he
emphasized “the high price” it extracts from society — “the release of
countless guilty criminals.”® In explaining what he characterized as the
failure of the suppression remedy to deter unlawful police conduct, Burg-
er observed that: the rule provides no direct sanction against the offend-
ing officer; that the prosecutor who may lose the case because of the sup-
pression generally has no official authority over the offending officer; that
the time lapse between the police action and the final ruling excluding the
evidence is often so long that whatever educational effect it might have
had is lost; and that much police action is not directed at ultimate prose-
cution of the subject and therefore is not conducted in anticipation of a tri-
al requiring proof. Moreover, he complained that the exclusionary reme-
dy allows for no proportionality — that is, regardless of the magnitude of
the police misconduct or the nature of the crime involved, the remedy is
always the same. 403 U.S. at 416 —418.

Since the 1970s the Court, apparently influenced by this critique,
has significantly chipped away at the scope and applicability of the exclu-
sionary rule in both the Fourth and Fifth Amendment contexts. Limita-
tions have been imposed on those deemed to have “standing” to raise
Fourth Amendment objections, as well as on the types of proceedings in
which the suppression remedy applies (it has been held inapplicable, for
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