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FORMAT FOR THE CASENOTE LEGAL BRIEF

PARTY ID: Quick identification of the relationship between the Y
parties. S

NATURE OF CASE: This section identifies the form of ]
action (e.g., breach of contract, negligence, battery), the type
of proceeding (e.g., demurrer, appeal from trial court's

jury instructions) or the relief sought (e.g., damages,
Injunction, criminal sanctions).

FACT SUMMARY: This Is included to refresh the student’s )
memory and can be used as a quick reminder of the facts.

CONCISE RULE OF LAW: Summarizes the general principle of )
law that the case illustrates. It may be used for instant recall of
the court’s holding and for classroom discussion or home
review.

FACTS: This section contains all relevant facts of the case, including
the contentions of the parties and the lower court holdings. Itis written]
in a logical order to give the student a clear understanding of the
case. The plaintiff and defendant are identified by their proper namesJ
throughout and are always labeled with a (P) or (D).

ISSUE: The issue is a concise question that brings out the essence)
of the opinion as it relates to the section of the casebook in which the
case appears. Both substantive and procedural issues are included
if relevant to the decision.

HOLDING AND DECISION: This section offers a clear and in-depth
discussion of the rule of the case and the court’s rationale. It is
written in easy-to-understand language and answers the issue(s)
presented by applying the law to the facts of the case. When relevant,
it includes a thorough discussion of the exceptions to the case as
listed by the court, any major cites to other cases on point, and the
names of the judges who wrote the decisions.

CONCURRENCE / DISSENT: All concurrences and dissents are
briefed whenever they are included by the casebook editor.

EDITOR'S ANALYSIS: This last paragraph gives the student a broad
understanding of where the case “fits in” with other cases in the
section of the book and with the entire course. It is a hombook-style
discussion indicating whether the case is a majority or minority
opinion and comparing the principal case with other cases in the
cassbook. It may also provide analysis from restatements, uniform
codes, and law review articles. The editor's analysis will prove to be
invaluable to classroom discussion.

QUICKNOTES: Conveniently defines legal terms found in the casel
and summarizes the nature of any statutes, codes, or rules referred
to in the text. s

[ PALSGRAF v. LONG ISLAND R.R. CO.
Injured bystander (P) v. Railroad company (D)
N.Y.Ct. App., 248 N.Y. 339, 162 N.E. 99 (1928).

{ NATURE OF CASE: Appeal from judgment affirming verdict for plaintiff seeking

1 damages for personal injury.

r FACT SUMMARY: Helen Palsgraf (P) was injured on R.R.’s (D) train platform when

R.R.’s (D) guard helped a passenger aboard a moving train, causing his package
to fall on the tracks. The package contained fireworks which exploded, creating a
shock that tipped a scale onto Palsgraf (P).

{ CONCISE RULE OF LAW: The risk reasonably to be perceived defines the duty to

\ be obeyed.

FACTS: Helen Palsgraf (P) purchased a ticket to Rockaway Beach from R.R. (D) and
was waiting on the train platform. As she waited, two men ran to catch a train that was
pulling out from the plattorm. The first man jumped aboard, but the second man, who
appeared as if he might fall, was helped aboard by the guard on the train who had kept
the door open so they could jump aboard. A guard on the platform also helped by
pushing him onto the train. The man was carrying a package wrapped in newspaper. in
the process, the man dropped his package, which fell on the tracks. The package
contained fireworks and exploded. The shock of the explosion was apparently of great
enough strength 1o tip over some scales at the other end of the platform, which feli on
Palsgraf (P) and injured her. A jury awarded her damages, and R.R. (D) appealed.

{ ISSUE: Does the risk reasonably to be perceived define the duty to be obeyed?

HOLDING AND DECISION: (Cardozo, C.J.) Yes. The risk reasonably to be perceived
defines the duty to be obeyed. If there is no foreseeable hazard to the injured party as
the resutt of a seemingly innocent act, the act does not become a tort because it happened
to be a wrong as to another. If the wrong was not willful, the plaintiff must show that the
act as to her had such great and apparent possibilities of danger as to entitle her to
protection. Negligence in the abstract is not enough upon which to base liability.
Negligence is a relative concept, evolving out of the common law doctrine of trespass
on the case. To establish liability, the defendant must owe a legal duty of reasonable
care to the injured party. A cause of action in tort will lie where harm, though unintended,
could have been averted or avoided by observance of such a duty. The scope of the
duty is limited by the range of danger that a reasonabie person could foresee. In this
case, there was nothing to suggest from the appearance of the parcel or otherwise that
the parcel contained fireworks. The guard could not reasonably have had any waming
of a threat to Palsgraf (P), and R.R. (D) therefore cannot be held liable. Judgment is
reversed in favor of R.R. (D).

DISSENT: (Andrews, J.) The concept that there is no negligence unless R.R. (D) owes
a legal duty to take care as to Palsgraf (P) herself is too narrow. Everyone owes to the
world at large the duty of refraining from those acts that may unreasonably threaten the
safety of others. If the guard's action was negligent as to those nearby, it was also
negligent as to those outside what might be termed the “danger zone.” For Palsgraf (P)
to recover, R.R.'s (D) negligence must have been the proximate cause of her injury, a
question of fact for the jury.

EDITOR’S ANALYSIS: The majority defined the limit of the defendant's liability in terms
of the danger that a reasonable person in defendant’s situation would have perceived.
The dissent argued that the limitation should not be placed on liability, but rather on
damages. Judge Andrews suggested that only injuries that wouid not have happened
but for R.R.'s (D) negligence should be compensable. Both the majority and dissent
recognized the policy-driven need to limit liability for negligent acts, seeking, in the
words of Judge Andrews, to define a framework “that will be practical and in keeping
with the general understanding of mankind.” The Restatement (Second) of Torts has
accepted Judge Cardozo’s view.

( QUICKNOTES
FORESEEABILITY - The reasonable anticipation that damage is a likely result from
certain acts or omissions.
NEGLIGENCE - Failure to exercise that degree of care which a person of ordinary
prudence would exercise under similar circumstances.
PROXIMATE CAUSE - Something which in natural and continuous sequence,
unbroken by any new intervening cause, produces an event, and withqut which the
injury would not have occurred.



NOTE TO STUDENTS

Aspen Publishers is proud to offer Casenote Legal Briefs—continuing thirty years of publishing
America’s best-selling legal briefs.

Casenote Legal Briefs are designed to help you save time when briefing assigned cases. Organized
under convenient headings, they show you how to abstract the basic facts and holdings from the
text of the actual opinions handed down by the courts. Used as part of a rigorous study regime,
they can help you spend more time analyzing and critiquing points of law than on copying out
bits and pieces of judicial opinions into your notebook or outline.

Casenote Legal Briefs should never be used as a substitute for assigned casebook readings. They
work best when read as a follow-up to reviewing the underlying opinions themselves. Students
who try to avoid reading and digesting the judicial opinions in their casebooks or on-line sources
will end up shortchanging themselves in the long run. The ability to absorb, critique, and restate
the dynamic and complex elements of case law decisions is crucial to your success in law school
and beyond. It cannot be developed vicariously.

Casenote Legal Briefs represent but one of the many offerings in Aspen’s Study Aid Timeline,
which includes:

Casenotes Legal Briefs

Emanuel Outlines

Examples & Explanations Series
Introduction to Law Series
Emanuel Law in A Flash Flashcards
Emanuel CrunchTime Series

Each of these series is designed to provide you with easy-to-understand explanations of complex
points of law. Each volume offers guidance on the principles of legal analysis and, consulted
regularly, will hone your ability to spot relevant issues. We have titles that will help you prepare
for class, prepare for your exams, and enhance your general comprehension of the law along the
way.

To find out more about Aspen Study Aid publications, visit us on-line at www.aspenpublishers.com
or e-mail us at legaledu@aspenpubl.com. We’ll be happy to assist you.



ABBREVIATIONS FOR BRIEFING

The following list of abbreviations will assist you in the process of briefing and provide an illustration of the technique of
formulating functional personal abbreviations for commonly encountered words, phrases, and concepts.

ACCEPLANCE ...ttt acp
affirmed ..o aff
ANSWET .....oevvevevereeraensereseeneseetearsieseneesesesneneanas ans
assumption of risk.......cococcovivniiiniiinncnns ar
E:1H 003 & 1 - PO PPN atty
beyond a reasonable doubt .............c.c...c...... b/r/d
bona fidepurchaser .............cccocecevinivniinnns BFP
breach ofcontract ...........cccccevricncennicnens br/k
cause OfaCtioN .........cocveeernrriceeicice e c/a
COMIMON AW ....oviireeiiiieeniee e c/l
CONSHIULON ... niens Con
constitutional ............occeveeiniininiiienins con
CONLTACE ..e.evernieerecirenrinrceree e ctee s sceenncenees K
contributorynegligence ............cccooveecrreuencne. c/n
CTOSS wovverreresreresrrcesreressanceeesreseestesesbeaesmnsessans X
cross-complaint ............ccoooiinierniicne x/c
CrOSS-€XAMINAtioN .....cecveernrenireerierienee e x/ex
cruel and unusual punishment ...........c......... c/u/p
defendant ...........oocooieniiiii D
dismissed ..o dis
double jeopardy .........cccoevvineccnnicnniien djj
dUE PLOCESS ....oceveeiiiiiieecei e d’p
equal Protection ............ccccecerrcrererererecenne e/p
EQUILY .oovverrerrenriererenresreeeeeorenenesbesiessennens eq
EVIAENCE ......oveivcieceeercrccee e ev
exclude ..o, exc
exclusionary rule..........cooocecmninennniiniennns exc/r
fElONY ..cooviiiicce e f/m
freedomofspeech ...........ccccovveinnincninn. f/s
good faith.......ocoooon g/f
habeas COTPUS.......cccouverirrecrenerrcieereceenne h/c
hearsay .........cccoveviniiiniiiie e hr
husband ..o H
IN10CO PAreNtiS ....c.ovevvevveerirvirerniirrirnenianienee ILP
INJUNCHOM ...ttt inj
INEEL VIVOS .ovvevieecieiccrenienieicricnteeeieeee e v
JOINEENANCY ..o it
JUAEMENT ..ot Judgt
JUASAICHION ..veeeececeece e jur
lastclear chance ...........cccoccoeveiccnincccniecnenn LCC
long-armstatute ............c.coccevrevecernncneenene. LAS
MAJOrity VIEW ....ocoviiiiiiciiciccicicnean, maj
meeting of minds ..........ccoooevvveeieeviineinnns MOM
TUNOTIEY VIBW ..ottt eeieeere e min
Miranda warnings ............c.ccceecevenrueeenaen. Mir/w
Mirandarule ... Mir/r
NEELIGENCE .....ovcveiiieceee e, neg
NOLICE ..ceenrieieererireieicseenineereserereaensesesesbannanen mtc
TUISANCE ...evnereereerinreeerentnreteeenteteseseaneseeiaanas nus
OblIGAtION ...t ob
ODSCENE ....ceervvieiirreriinieeeirne e obs

vii

(3) i (= (O PORR O (6]
offeree .......ccoovieeeiieeeee e OE
Offeror v e OR
OFdINANCE ....cvvevveerieeirciercceeeieer e e ord
pain and suffering ..........c.cccovvccvcvnnininnnn. p/s
parol evidence ..........c.cooecenrrecnnncncnnenes ple
plaintiff ... P
Prima facie .......c..oceeicvmnencirnirceccrcee p/f
Probable CaUuSe ........coevriieeericerirret e p/c
ProXimatecause ............oooevevicireeiericanceneen. px/c
1€al PIOPEILY ... e /p
reasonable doubt ... r/d
reasonableman .............cccceeeveei i r/m
rebuttable presumption ...........cccoceveceerinnnne. rb/p
remanded ...........ccoooieeiiiieen e rem
€S IpSa loqUItUr .....ovveenereec e, RIL
respondent SUPETIOT ..........ccoeveeveverereenrineanne. t/s
Restatement..........ccccoovvevineerinneiiieeeniennee, RS
TEVEISEA ... e rev
Rule Against Perpetuities .........cccoccenrievennrne RAP
search and SEIZUIE ...........ccecvrvecrivreereiiineenans s/s
search warrant...................cocooeiviieneeincneennn. s/w
self-defense ...........cccoevvvcvevcieiiieciee, s/d
specificperformance .........ccccocevvevvrverrnrennnnn, s/p
statute of Limitations ............c..ccecevveerervenennn. S/L
statute of frauds .......c.cceeveeivveiieeee S/F
SEALULE ....vvveeerirrenr it eeireees e seberee s e ssaeneeas S
summary judgment................cocoevcvnirrrnnnenns s/j
teNancy iNCOMIMON .......cocoverereererverenirienirieenas t/c
tenancy at will..........cccooveveiirneccene e, t/w
TENANE ...oeevieiiieiereee e e t
third party ......cccooecimeeeieneceeccee TP
third party beneficiary..........cccoocrvevneerernnnnen. TPB
transferred intent ...............ccoeveevvenrieinreneennn, TI
UNconscionable ............cccveeveeveeeereerieverreneinne. uncon
unconstitutional...........cccoeveeveevienierniiienieenns unconst
undue influence..........ccocvvvenevricenienieeciennnn, we
UniformCommercial Code ............c.coeue..... UcCC
unilateral ..o uni
VENAEE ...ttt VE
VENAOT ..ottt s VR
VEISUS ..ooveetrvvnriverreeenraneesessessesessaeressessensennenss \%
voidforvagueness ...........cccoooeccvevnncenrrennnen, VFV
weight of the evidence ..., w/e
weight of authority ........ccccocvvvenvrieiiiennnn, w/a
WITE oo W
WIth o w/
WIthiD v, w/l
without prejudice ........ccoeevcererenerieereininnes w/o/p
WIthOUt ... e w/o
wrongfuldeath ..., wr/d



GLOSSARY

COMMON LATIN WORDS AND PHRASES ENCOUNTERED IN LAW

A FORTIORI: Because one fact exists or has been proven, therefore a second fact that is related to the first fact must
also exist.

A PRIORI: From the cause to the effect. A term of logic used to denote that when one generally accepted truth is
shown to be a cause, another particular effect must necessarily follow.

AB INITIO: From the beginning; a condition which has existed throughout, as in a marriage which was void ab initio.

ACTUS REUS: The wrongful act; in criminal law, such action sufficient to trigger criminal liability.

AD VALOREM: According to value; an ad valorem tax is imposed upon an item located within the taxing jurisdiction
calculated by the value of such item.

AMICUS CURIAE: Friend of the court. lts most common usage takes the form of an amicus curiae brief, filed by a
person who is not a party to an action but is nonetheless allowed to offer an argument supporting his legal interests.

ARGUENDO: In arguing. A statement, possibly hypothetical, made for the purpose of argument, is one made
arguendo.

BILL QUIA TIMET: A bill to quiet title (establish ownership) to real property.

BONA FIDE: True, honest, or genuine. May refer to a person’s legal position based on good faith or lacking notice of
fraud (such as a bona fide purchaser for value) or to the authenticity of a particular document (such as a bona fide
last will and testament).

CAUSA MORTIS: With approaching death in mind. A gift causa mortis is a gift given by a party who feels certain that
death is imminent.

CAVEAT EMPTOR: Let the buyer beware. This maxim is reflected in the rule of law that a buyer purchases at his own
risk because it is his responsibility to examine, judge, test, and otherwise inspect what he is buying.

CERTIORARI: A writ of review. Petitions for review of a case by the United States Supreme Court are most often done
by means of a writ of certiorari.

CONTRA: On the other hand. Opposite. Contrary to.

CORAM NOBIS: Before us; writs of error directed to the court that originally rendered the judgment.

CORAM VOBIS: Before you; writs of error directed by an appellate court to a lower court to correct a factual error.

CORPUS DELICTI: The body of the crime; the requisite elements of a crime amounting to objective proof that a crime
has been committed.

CUM TESTAMENTO ANNEXO, ADMINISTRATOR (ADMINISTRATOR C.T.A.): With will annexed; an administrator
c.t.a. setties an estate pursuant to a will in which he is not appointed.

DE BONIS NON, ADMINISTRATOR (ADMINISTRATOR D.B.N.): Of goods not administered; an administrator d.b.n.
settles a partially settled estate.

DE FACTO: In fact; in reality; actually. Existing in fact but not officially approved or engendered.

DE JURE: By right; lawful. Describes a condition that is legitimate "as a matter of law," in contrast to the term "de
facto,” which connotes something existing in fact but not legally sanctioned or authorized. For example, de facto
segregation refers to segregation brought about by housing patterns, etc., whereas de jure segregation refers to
segregation created by law.

DE MINIMUS: Of minimal importance; insignificant; a trifle; not worth bothering about.

DE NOVO: Anew; a second time; afresh. A trial de novo is a new trial held at the appellate level as if the case
originated there and the trial at a lower level had not taken place.

DICTA: Generally used as an abbreviated form of obiter dicta, a term describing those portions of a judicial opinion
incidental or not necessary to resolution of the specific question before the court. Such nonessential statements and
remarks are not considered to be binding precedent.

DUCES TECUM: Refers to a particular type of writ or subpoena requesting a party or organization to produce certain
documents in their possession.

EN BANC: Full bench. Where a court sits with all justices present rather than the usual quorum.

EX PARTE: For one side or one party only. An ex parte proceeding is one undertaken for the benefit of only one party,
without notice to, or an appearance by, an adverse party.

EX POST FACTO: After the fact. An ex post facto law is a law that retroactively changes the consequences of a prior
act.

viii



EX REL.: Abbreviated form of the term ex relatione, meaning, upon relation or information. When the state brings an
action in which it has no interest against an individual at the instigation of one who has a private interest in the matter.

FORUM NON CONVENIENS: Inconvenient forum. Although a court may have jurisdiction over the case, the action
should be tried in a more conveniently located court, one to which parties and witnesses may more easily travel, for
example.

GUARDIAN AD LITEM: A guardian of an infant as to litigation, appointed to represent the infant and pursue his/her
rights.

HABEAS CORPUS: You have the body. The modern writ of habeas corpus is a writ directing that a person (body)
being detained (such as a prisoner) be brought before the court so that the legality of his detention can be judicially
ascertained.

IN CAMERA: in private, in chambers. When a hearing is held before a judge in his chambers or when all spectators
are excluded from the courtroom.

IN FORMA PAUPERIS: In the manner of a pauper. A party who proceeds in forma pauperis because of his poverty
is one who is allowed to bring suit without liability for costs.

INFRA: Below, under. A word referring the reader to a later part of a book. (The opposite of supra.)

IN LOCO PARENTIS: In the place of a parent.

IN PARI DELICTO: Equally wrong; a court of equity will not grant requested relief to an applicant who is in pari delicto,
or as much at fault in the transactions giving rise to the controversy as is the opponeni of the applicant.

IN PARI MATERIA: On like subject matter or upon the same matter. Statutes relating to the same person or things are
said to be in pari materia. It is a general rule of statutory construction that such statutes should be construed
together, i.e., looked at as if they together constituted one law.

IN PERSONAM: Against the person. Jurisdiction over the person of an individual.

IN RE: In the matter of. Used to designate a proceeding involving an estate or other property.

IN REM: A term that signifies an action against the res, or thing. An action in rem is basically one that is taken directly
against property, as distinguished from an action in personam, i.e., against the person.

INTER ALIA: Among other things. Used to show that the whole of a statement, pleading, list, statute, etc., has not been
set forth in its entirety.

INTER PARTES: Between the parties. May refer to contracts, conveyances or other transactions having legal
significance.

INTER VIVOS: Between the living. An inter vivos gift is a gift made by a living grantor, as distinguished from bequests
contained in a will, which pass upon the death of the testator.

IPSO FACTO: By the mere fact itself.

JUS: Law or the entire body of law.

LEX LOCI: The Jaw of the place; the notion that the rights of parties to a legal proceeding are governed by the law of
the place where those rights arose.

MALUM IN SE: Evil or wrong in and of itself; inherently wrong. This term describes an act that is wrong by its very
nature, as opposed to one which would not be wrong but for the fact that there is a specific legal prohibition against
it (malum prohibitum).

MALUM PROHIBITUM: Wrong because prohibited, but not inherently evil. Used to describe something that is wrong
because it is expressly forbidden by law but that is not in and of itself evil, e.g., speeding.

MANDAMUS: We command. A writ directing an official to take a certain action.

MENS REA: A guilty mind; a criminal intent. A term used to signify the mental state that accompanies a crime or other
prohibited act. Some crimes require only a general mens rea (general intent to do the prohibited act), but others,
like assault with intent to murder, require the existence of a specific mens rea.

MODUS OPERANDI: Method of operating; generally refers to the manner or style of a criminal in committing crimes,
admissible in appropriate cases as evidence of the identity of a defendant.

NEXUS: A connection to.

NISI PRIUS: A court of first impression. A nisi prius court is one where issues of fact are tried before a judge or jury.

N.O.V. (NON OBSTANTE VEREDICTO): Notwithstanding the verdict. A judgment n.o.v. is a judgment given in favor
of one party despite the fact that a verdict was returned in favor of the other party, the justification being that the
verdict either had no reasonable support in fact or was contrary to law.

NUNC PRO TUNC: Now for then. This phrase refers to actions that may be taken and will then have full retroactive
effect.

X



PENDENTE LITE: Pending the suit; pending litigation underway.
PER CAPITA: By head; beneficiaries of an estate, if they take in equal shares, take per capita.
PER CURIAM: By the court; signifies an opinion ostensibly written "by the whole court” and with no identified author.

PER SE: By itself, in itself; inherently.

PER STIRPES: By representation. Used primarily in the law of wills to describe the method of distribution where a
person, generally because of death, is unable to take that which is left to him by the will of another, and therefore
his heirs divide such property between them rather than take under the will individually.

PRIMA FACIE: On its face, at first sight. A prima facie case is one that is sufficient on its face, meaning that the
evidence supporting it is adequate to establish the case until contradicted or overcome by other evidence.

PRO TANTO: For so much; as far as it goes. Often used in eminent domain cases when a property owner receives
partial payment for his land without prejudice to his right to bring suit for the full amount he claims his land to be
worth.

QUANTUM MERUIT: As much as he deserves. Refers to recovery based on the doctrine of unjust enrichment in those
cases in which a party has rendered valuable services or furnished materials that were accepted and enjoyed by
another under circumstances that would reasonably notify the recipient that the rendering party expected to be paid.
In essence, the law implies a contract to pay the reasonable value of the services or materials furnished.

QUASI: Almost like; as if; nearly. This term is essentially used to signify that one subject or thing is almost analogous
to another but that material differences between them do exist. For example, a quasi-criminal proceeding is one that
is not strictly criminal but shares enough of the same characteristics to require some of the same safeguards (e.g.,
procedural due process must be followed in a parol hearing).

QUID PRO QUO: Something for something. In contract law, the consideration, something of value, passed between
the parties to render the contract binding.

RES GESTAE: Things done; in evidence law, this principle justifies the admission of a statement that would otherwise
be hearsay when it is made so closely to the event in question as to be said to be a part of it, or with such spontaneity
as not to have the possibility of falsehood.

RES IPSA LOQUITUR: The thing speaks for itself. This doctrine gives rise to a rebuttable presumption of negligence
when the instrumentality causing the injury was within the exclusive control of the defendant, and the injury was one
that does not normally occur unless a person has been negligent.

RES JUDICATA: A matter adjudged. Doctrine which provides that once a court of competent jurisdiction has rendered
a final judgment or decree on the merits, that judgment or decree is conclusive upon the parties to the case and
prevents them from engaging in any other litigation on the points and issues determined therein.

RESPONDEAT SUPERIOR: Let the master reply. This doctrine holds the master liable for the wrongful acts of his
servant (or the principal for his agent) in those cases in which the servant (or agent) was acting within the scope of
his authority at the time of the injury.

STARE DECISIS: To stand by or adhere to that which has been decided. The common law doctrine of stare decisis
attempts to give security and certainty to the law by following the policy that once a principle of law as applicable to
a certain set of facts has been set forth in a decision, it forms a precedent which will subsequently be followed, even
though a different decision might be made were it the first time the question had arisen. Of course, stare decisis is
not an inviolable principle and is departed from in instances where there is good cause (e.g., considerations of public
policy led the Supreme Court to disregard prior decisions sanctioning segregation).

SUPRA: Above. A word referring a reader to an earlier part of a book.

ULTRA VIRES: Beyond the power. This phrase is most commonly used to refer to actions taken by a corporation that
are beyond the power or legal authority of the corporation.

ADDENDUM OF FRENCH DERIVATIVES

IN PAIS: Not pursuant to legal proceedings.

CHATTEL: Tangible personal property.

CY PRES: Doctrine permitting courts to apply trust funds to purposes not expressed in the trust but necessary to carry
out the settlor's intent.

PER AUTRE VIE: For another's life; in property law, an estate may be granted that will terminate upon the death of
someone other than the grantee.

PROFIT A PRENDRE: A license to remove minerats or other produce from land.

VOIR DIRE: Process of questioning jurors as to their predispositions about the case or parties 10 a proceeding in order
to identify those jurors displaying bias or prejudice.
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CASENOTE LEGAL BRIEFS — COMMERCIAL LAW

CHAPTER 1
BASIC CONCEPTS

QUICK REFERENCE RULES OF LAW

1. Transactions in Good. The reasonable care and competence owed generally by practitioners in a particular
trade or profession defines the limits of an injured party’s justifiable demands. (Milau Associates, Inc. v. North
Avenue Development Corp.)

[For more information on the scope of Article 2, see Casenote Law Outline on Sales, Chapter 2, § I, Goods:
The Sales Article.]

2. Transactions in Good. Where one sells consumer goods which retain their character as consumer goods after
completion of performance, the provisions of the U.C.C. dealing with implied warranties apply, even if the
transaction is predominantly one for the rendering of consumer services. (Anthony Pools v. Sheehan)

[For more information on the gravamen test, see Casenote Law Outline on Sales, Chapter 2, § I, Goods:
The Sales Article.]

3. Merchants. A person making an isolated sale of goods is not a merchant within the scope of Article 2 of the
U.C.C. (Siemen v. Alden)

[For more information on merchant status, see Casenote Law Outline on Sales, Chapter 2, § IV, Merchant
Responsibility. ]
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MILAU ASSOCIATES, INC. v.
NORTH AVENUE DEVELOPMENT CORP.
Contractors (D) v. Plaintiff (P)
N.Y. Ct. App., 42 N.Y.2d 482, 368 N.E.2d 1247, 398 N.Y.S.2d 882 (1977).

NATURE OF CASE: Appeal from denial of damages for
breach of implied warranty.

FACT SUMMARY: After an underground section of pipe
connecting a sprinkler system to the city’s water line burst,
causing substantial damage to textiles stored in a
warehouse, the textile companies whose bolts of textiles
were damaged filed suit against Milau (D), the general
contractor which built the warehouse, and Higgins Fire
Protection Inc. (D), the subcontractor which designed and
installed the sprinkier system.

CONCISE RULE OF LAW: The reasonable care and
competence owed generally by practitioners in a particular
trade or profession defines the limits of an injured party’s
justifiable demands.

FACTS: When an underground section of pipe, connecting a
sprinkler system to the city water line, burst, it caused substantial
water damage to bolts of textiles stored in a warehouse. The
commercial tenants of the building sought recovery against both
Milau Associates (D), the general contractor which built the
warehouse, and Higgins Fire Protection Inc. (D), the
subcontractor which designed and installed the sprinkler system.
The suit was brought on the altemative theories of negligence and
breach of implied warranty of fitness for a particular purpose.
Expert testimony suggested that a pressure phenomenon known
as a “water hammer” caused a crack to develop at the root of a V-
shaped notch discovered toward the end of the conduit. The
“stress-raising” notch was alleged to have been produced by a
dull tooth on the hydraulic squeeze cutter used by Higgins (D) to
out sections of the commercially marketed pipe furnished by the
subcontractor. The textile companies alleged that only a few
months of use had caused enough rusting at the base of the notch
to affect the integrity of the entire system. Milau (D) and Higgins
(D} produced offsetting expert opinion that the pipe itself was
neither defective as manufactured nor improperly installed. The
case was submitted to the jury on the sole question of negligent
installation, and the jury returned a verdict in favor of Milau (D) and
Higgins (D). The appellate division found no evidence that the
pipe installed by Higgins (D) was unfit for its intended purpose and
concluded that neither the U.C.C. nor the case law could be
invoked to grant the extension of warranty protection sought by
the textile companies. This appeal followed. [North Avenue
Development Corp. is not identified in the casebook excerpt.]

ISSUE: Does the reasonable care and competence owed
generally by practitioners in a particular trade or profession define
the limits of an injured party's justifiable demands?

HOLDING AND DECISION: (Wachtler, J.) Yes. The reasonable
care and competence owed generally by practitioners in a
particular trade or profession defines the limits of an injured
party's justifiable demands. Reasonable expectations, not
perfect results in the face of any and all contingencies, will be
ensured under a traditional negligence standard of conduct.
U.C.C. §2-313 requires that a seller's affimation of fact to a
buyer be made as part of the basis of the bargain, that is, the
contract for the sale of goods. The express warranty section
would therefore be no more applicable to a service contract than
the U.C.C.’s implied warranty provisions. Of course, where the
party rendering services can be shown to have expressly bound
itself to the accomplishment of a particular resuit, the courts will
enforce that promise. Both the subcontract and the agreement
between Milau (D) and the owner were no more than a series of
performance undertakings, pians, schedules, and specifications
for the incorporation of the specialized system during the erection
of a building — a predominantly labor-intensive endeavor. Thus,
neither the U.C.C. nor New York common law can be read fo
imply an undertaking to guard against economic loss stemming
from nonnegligent performance by a construction firm which has
not contractually bound itself to provide perfect results. Affirmed.

EDITOR'S ANALYSIS: The court noted that where courts in
other jurisdictions have purported to apply an implied warranty of
fitness to transactions which in essence contemplated the
rendition of services, what was actually imposed was no more
than a “warranty that the performer would not act negligently,” or
a “warranty of workmantike performance” imposing only the
degree of care and skill that a reasonably prudent, skilled, and
qualified person would have exercised under the circumstances,
or an “implied warranty of competence and ability ordinarily
possessed by those in the profession.” The court found that the
performance of Higgins (D} and Milau (D) had been tested under
precisely this standard and was free from any actionable
departure. In the words of the court, those who hire experts for
the predominant purpose of rendering services, relying on their
special skills, cannot expect infallibility.

[For more information on the scope of Article 2, see
Casenote Law Outline on Sales, Chapter 2, §1,
Goods: The Sales Article.]
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ANTHONY POOLS v. SHEEHAN
Contractor (D) v. Diver (P)
Md. Ct. App., 295 Md. 285, 455 A.2d 434 (1983).

NATURE OF CASE: Appeal from remand for new trial,
reversing a denial of damages for breach of implied warranty
and for strict liability in tort.

FACT SUMMARY: After he injured himself when he slipped
on the diving board installed by Anthony (D), a builder of
swimming pools, Sheehan (P) filed suit based on the
theories of implied warranty of merchantability and strict
liabillty in tort.

CONCISE RULE OF LAW: Where one sells consumer goods
which retain their character as consumer goods after
completion of performance, the provisions of the U.C.C.
dealing with implied warranties apply, even if the transaction
is predominantly one for the rendering of consumer
services.

FACTS: After Anthony Pools (D) instalied a swimming pool and
diving board for the Sheehans (P), Sheehan (P) sustained bodily
injuries when, walking toward the pool end of the diving board, he
slipped and fell from the right side of the board and struck the
coping of the pool. Sheehan (P) filed two causes of action for
damages: (1) breach of an implied warranty of merchantability
because the skid-resistant material built into the surface of the top
of the diving board did not extend to the very edge on each side
and (2) strict liability in tort because use of the “defective” diving
board, particularly as positioned in the alcove of the pool, was
unreasonably dangerous. The trial court directed a verdict for
Anthony (D) as to liability founded on warranty because the
contract between the parties contained express warranties which
superseded any other warranties, express or implied. The jury
verdict on the strict liability issue was also in favor of Anthony (D).
The court of special appeals reversed and remanded for a new
trial on the ground that the swimming pool package constituted
consumer goods, rendering ineffective Anthony’s (D) attempt to
limit the implied warranty of merchantability. Anthony (D)
petitioned the Maryland Supreme Court for certiorari.

ISSUE: Where one sells consumer goods which retain their
character as consumer goods after completion of the promised
performance, do the provisions of the U.C.C. dealing with implied
warranties apply, even if the transaction is predominantly one for
the rendering of consumer services?

HOLDING AND DECISION: (Rodowsky, J.) Yes. Where one
sells consumer goods which retain their character as consumer
goods after completion of the promised performance, the
provisions of the U.C.C. dealing with implied warranties apply,
even if the transaction is predominantly one for the rendering of
consumer services. The subject contract presents a mixed or

hybrid transaction. It is in part a contract for the rendering of
services and in part a contract for the sale of goods. To determine
the applicability of the U.C.C. in such a contract, the predominant
purpose test has generally been applied. Were that test to be
mechanically applied to the facts of this case, there would be no
quality warranty implied as to the diving board. However, the
diving board itself is not structurally integrated into the swimming
pool. Anthony (D) offered the board as an optional accessory.
Thus, the diving board, considered alone, is goods. Had it been
purchased by the Sheehans (P) in a transaction distinct from the
pool construction agreement with Anthony (D), there would have
been an implied warranty of merchantability. In addition, C.L. § 2-
316.1 declares that a seller of consumer services may not
contractually disclaim implied warranties. An all-or-nothing
classification of the instant transaction under the predominant
purpose test would be contrary to the legislative policy implicit in
§2-316.1. Therefore, the better test to apply is the gravamen
test, focusing on whether the gravamen of the action involves
goods or services. Using that test, the diving board carried an
implied warranty of merchantability. Anthony's (D) contractual
disclaimer of that warranty was ineffective under C.L. § 2-316.1.
As a result, the trial court erred in relying on the disclaimer as a
basis for directing a verdict in favor of Anthony (D) on the warranty
count. Affirmed.

EDITOR’'S ANALYSIS: The court observed that a number of
commentators advocated a more policy-oriented approach to
determining whether warranties of quality and fitness were
implied with respect to goods sold as part of a hybrid transaction
in which service predominated. The gravamen test enunciated by
the court was formulated by W. Hawkland in Uniform Commercial
Code Series (1982), §2-102:04, at Art. 2, p. 12.  Another
commentator, R. Anderson, had previously noted that: ‘It is
probable that a goods-service transaction will come to be
subjected to Article 2 of the Code insofar as the contractor's
obligations with respect to the goods themseives are involved.”

[For more information on the gravamen test, see
Casenote Law Outline on Sales, Chapter 2, §1,
Goods: The Sales Article.]

QUICKNOTES
IMPLIED WARRANTY OF MERCHANTABILITY - An implied promise made by
amerchant in a contract for the sale of goods that such goods are suitable for the
purpose for which they are purchased.

STRICT LIABILITY - Liability for all injuries proximately caused by a party's
conducting of certain inherently dangerous activities without regard to negligence
or fault.
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SIEMEN v. ALDEN
Operator of sawmill (P) v. Manufacturer of saws (D)
. Ct. App., 34 i App. 3d 961, 341 N.E.2d 713 (1975).

NATURE OF CASE: Appeal from summary judgment
denying damages for strict liability and breach of warranty.

FACT SUMMARY: After he was injured while using an
automated multirip saw manufactured by Alden (D) and
purchased from Korleski (D), Siemen (P) sought damages
based on theories of strict tort liability for sale of a defective
product, breach of warranties, and negligence.

CONCISE RULE OF LAW: A person making an isolated sale
of goods is not a merchant within the scope of Article 2 of the
u.cc.

FACTS: When Siemen (P), owner and operator of a sawmill, tried
to purchase a multirip saw from Alden (D), manufacturer of the
saws, he was told that a new saw could not be delivered in less
than six months. However, Alden (D) suggested that Siemen (P)
contact Korleski (D), who owned two of the Alden (D) saws.
Korleski (D) used one of the saws, while the other older saw sat
partially dismantied and covered with boards and sawdust. Ater
Korleski (D) informed Siemen (P) that he would have to supply
and install various parts in order fo use the saw, the parties agreed
on a purchase price. Siemen (P) was later injured while operating
the saw. He sought damages against both Alden (D) and Korleski
(D) in strict tort liability for sale of a defective product, breach of
warranties, and negligence. Alden (D) argued that it was not a
merchant under the U.C.C. The trial court granted Alden’s (D)
motion for summary judgment on counts one and two. Siemen (P)
filed this appeal against Korleski (D) only, contending that
summary judgment in Korleski's (D) favor should be reversed
because Korleski (D) had sufficient relationship to the saw to
subject Korleski (D) to strict liability for sale of the defective
product and, under the U.C.C., for breach of implied warranties.

ISSUE: Is a person making an isolated sale of goods a merchant
within the scope of Adicle 2 of the U.C.C.?

HOLDING AND DECISION: (Moran, J.) No. A person making an
isolated sale of goods is not a merchant within the scope of Article
2 of the U.C.C. U.C.C. §2-314 states in pertinent part, “Unless
excluded or modified . . . a warranty that the goods shall be
merchantable is implied in a contract for their sale if the seller is a
merchant with respect to goods of that kind.” Koreski (D) was
engaged in the sawmill business. The sale in the instant case was
an isolated transaction and therefore did not come within the
terms of § 2-314. in addition, U.C.C. § 2-315 provides that, where
the seller has reason to know any particular purpose for which the
goods are required and that the buyer is relying on the seller's skifl
or judgment to select or fumish suitable goods, there is an implied
warranty that the goods shall be fit for such purpose. Here, the

first requirement was met, in that it was undisputed that Korleski
(D) knew Siemen’s (P) purpose for buying the saw. As to the
second requirement, Siemen (P) failed to show sufficiently that he
relied on Korleski's (D) skill and expertise in making the decision
to purchase the saw. Rather, the uncontroverted facts
established that Siemen (P) had decided to purchase an Alden
(D) saw prior to his initial contact with Korleski (D). Therefore, the
trial court properly granted Korleski's (D) motion for summary
judgment. Affirmed.

EDITOR’S ANALYSIS: U.C.C. § 2-104 defines a merchant as:
“A person who deals in goods of the kind or otherwise by his
occupation holds himself out as having knowledge or skill peculiar
to the practices or goods involved in the transaction or to whom
such knowledge or skill may be attributed by his employment of
an agent or broker or other intermediary who by his occupation
holds himself out as having such knowledge or skill.” However,
the court noted that the comments to § 2-314 make clear that the
definition of a merchant within that section is a narrow one and
that the warranty of merchantability is applicable only to a person
who, in a professional status, sells the particular kind of goods
giving rise to the warranty. Clearly, this narrow interpretation of
the definition of a merchant does not apply to sawmill owner
Korleski (D).

[For more information on merchant status, see
Casenote Law QOutline on Sales, Chapter 2, § IV,
Merchant Responsibility.]

QUICKNOTES
NEGLIGENCE - Conduct falling below the standard of care that a reasonable
person would demonstrate under similar conditions.

STRICT LIABILITY - Liability for all injuries proximately caused by a party's
conducting of certain inherently dangerous activities without regard to negiigence
or fault.

SUMMARY JUDGMENT - Judgment rendered by a court in response to a motion
by one of the parties, claiming that the lack of a question of material fact in respect
to an issue warrants disposition of the issue without consideration by the jury.



