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JUSTIN MARTI

Court ofF AprPEAL (Lord Justice Watkins, Mr. Justice Boreham and
Mr. Justice Tucker): April 10, 1991

Long term detention of juvenile—robbery—robbery by boy aged 14—whether
sentence of detention under Children and Young Persons Act 1933, 5.53(2)
appropriate.

Two years' detention under Children and Young Persons Act 1933, 5.53(2)
upheld on a boy aged 14 for robbery.

The appellant, a boy aged 14, pleaded guilty to robbery. Wearing a mask he
accosted a woman aged 60, threatened her with a knife and demanded money. The
woman gave him her purse containing £5. The appellant was arrested a few minutes
later. Sentenced to two years' detention under Children and Young Persons Act
1933, 5.53(2).

Held: there were no grounds on which the court could interfere with the sen-
tence.

References: detention of juveniles, Current Sentencing Practice E 4.5(g).
Miss S. Spier for the appellant.

BOREHAM J.: On November 5 1990, in the Crown Court at Inner London,
before Her Honour Judge Negus, the appellant pleaded guilty to robbery. He was
then 14 years of age. Sentence was postponed in order that an up to date social
inquiry report might be obtained. That was done. On December 3, before His
Honour Judge Pryor Q.C., the appellant was sentenced to two years' detention
under section 53(2) of the Children and Young Persons Act 1933. He now appeals
against sentence by leave of the single judge.

The facts of the offence of robbery can be shortly stated. They were unpleasant.
They were these. Just before midnight on June 5, 1990 a Mrs. Demowbray, aged
60, parked her motor car and was walking to her home along a strect in West Lon-
don. The appellant had been lurking between two other parked cars, obviously
lying in wait for some such victim as this lady. He jumped out in front of her. He
was holding in his hand a kitchen knife, which the victim described as being about
eight inches long. IHe was wearing a mask which covered his face. He stood quite
close to her, about two feet away. He pointed the knife in the middle of her body
and said, according to her: “Give me your money or I will kill you." Not surpris-
ingly, she was very frightened. She therefore took her purse out of her bag and gave
it to the appellant who then ran away. She followed him for a short while but then
lost him. The purse contained £5.

It so happened that nearby there were three police officers on duty in a police
vehicle. They saw the appellant running along the street. They were suspicious, so
they stopped him. He said he was going home and that he was running rather than
walking because he was late. At that point a message came over the radio, and so
the officer tackled him in this way. He said: “Where is the knife you threatened this
woman with?” The appellant said: “What knife?"” He denied that he had threat-
ened any woman. Another officer found the knife and the missing purse nearby.

The appellant was arrested; on the way to the police station he admitted that he
was the culprit. When interviewed, he said that he left home at about 10.30 that
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night, taking the kitchen knife with him. He admitted that he had threatened the
lady with the knife and he admitted saying: “Give me your money."” He denied that
he had threatened to kill her if she did not. We interpose to say that the court pro-
ceeded on the footing that in this particular regard what he said was right, namely,
no threat to kill her. Not surprisingly, he found it difficult to offer any explanation
as to why he had done what he did.

As we have said, the appellant was 14 years of age when he appeared before the
Crown Court, He was born on July 2, 1976. It follows therefore that he was within a
little less than a month of his fourteenth birthday at the time of this robbery. At
that time he lived with his father and his stepmother in a flat at Lime Grove. By the
time he came to the Crown Court he had one conviction recorded against him for
burglary. That was recorded on August 29, 1990. It was not an offence which had
been recorded by the time he committed the robbery. In respect of that offence a
supervision order was made.

There was before the Crown Court a number of reports. There was a social
inquiry report which had been prepared for the hearing before the justices in
August 1990. That report, as do the other reports, sets out what can only be des-
cribed as somewhat unfortunate home circumstances; difficulties in his relationship
with his father and the difficulties which his father and stepmother were having in
coping with his behaviour. It was hoped that a place at a special school could be
found because there was concern about his behaviour, his attitude and attendance
at normal school. The appellant had lived with an aunt for about nine years up to
the age of 11. That had been a thoroughly unhappy experience. He himself said
that he had feelings of anger which he found difficult to control. He told the proba-
tion officer on that occasion that he wanted to apologise to the victim, and the pro-
bation officer recommended an alternative to detention. As we have said, the
magistrates felt able, in the circumstances, to accede to that suggestion. A super-
vision order was made.

The Crown Court had before it a psychiatric report. It was prepared on behalf of
the defence. It is unnecessary to go into the detail of that report. It is sufficient to
say that the consultant psychiatrist concluded that this young man had behavioural
and personality problems and difficulty in conforming, which led to the further con-
clusion that this appellant required what was described as a structured and well-dis-
ciplined environment in order to teach him to conform in a sensible way. There was
also an assessment report from a group which had been set up by the Dr. Barnado’s
authorities in partnership with Hammersmith and Fulham Social Services. They
suggested that any sentence of detention would introduce the appellant to consider-
ably more sophisticated offenders than himself. They recommended a supervision
order with what is called a specified activity programme, which is outlined in the
report.

The judge felt unable to accede to the suggestion made that there could be an
alternative to custody. He came to the conclusion that this offence was so serious
that a custodial sentence was necessary.

The single judge, in giving leave, directed that prison and medical reports should
be obtained. It is sufficient to say of the medical report that it discloses no medical
problems as far as this young man is concerned. His health is satisfactory. The
house report observes that he still has serious personality and behavioural prob-
lems. It would be of no advantage and would only add unnecessarily to the length
of this judgment to cite in detail from that report. It is clear that those who have
had him in their care since he was sentenced, regard him as a young man immature
for his age, who still lacks self-control and who needs to come to terms with the
problems which face him.
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That said, the report is encouraging. It is quite clear that he has made substantial
progress, albeit he has some distance to go, since December 1990, which is still a
comparatively short period of time. He is a young man who has a talent for sport,
and in particular for soccer. It is unfortunate that up to now the regime in which he
has been held had been unable to provide the sporting facilities which would clearly
do him a lot of good and which might contribute to further improvement in his
behaviour and further resolution of those outstanding problems, to which reference
has been made. It is clear that those who have him in their charge are alive to this
problem. The approval of the Home Office has been sought in the hope of obtain-
ing a place in what is referred to as an open unit, where the sort of facilities to which
I have made reference will be available. That is the up to date situation.

When the single judge gave leave he said that he did so on the basis of a short
paragraph in the application for bail which had been made to him. It reads in this
way:

“That as a 14 year old and never having been in custody before or indeed sen-
tenced for any offence, he is suffering trauma whilst in custody of sufficient ser-
iousness that the authorities have contacted his solicitor indicating that they
would support the appellant in being sentenced in any way other than depriva-
tion of liberty.”
This must have come about as a result of a misunderstanding because in the course
of her submissions to this court, Miss Spier has made it clear that she no longer
relies upon that because certainly the reports before us do not support it. We men-
tion it only because it was mentioned and relied upon by the single judge. Ground
one of the grounds of appeal put forward on behalf on this appellant can be dealt
with equally shortly. That, too, was clearly based on a misunderstanding. It sug-
gested that Her Honour Judge Negus, who first dealt with this matter by way of
adjournment on November 5, 1990, had indicated at that time that a custodial sen-
tence was not uppermost in her mind. When one comes to the transcript, it is clear
that she intended something entirely different. In those circumstances Miss Spier
no longer relies on that.

Miss Spier, to whom we are grateful for her very careful and realistic submissions
to this Court, accepts this was a very serious offence involving the use of a knife
against a lady of mature years who was making her way home at night; thus, con-
sideration clearly had to be given to stern punishment. On the other hand, as Miss
Spier has pointed out, although the victim must have been very frightened, no
physical harm was done to her. No physical violence was applied to her, no doubt
because she was frightened enough to hand over the money. There it is. The appel-
lant is entitled to rely upon the fact that he did not lay hands on her. Miss Spier
further concedes that an immediate custodial sentence was inevitable. She puts the
matter in this way; if the appellant had been 16 years of age, why then, she could
have made no complaint on his behalf about the sentence of two years’ detention.
But she reminds us that we are dealing with a young lad, now 14, and only 13 at the
time he committed this grave offence.

Miss Spier submits that the judge has really deflected himself, if not misdirected
himself, in two ways. The first was this. The judge said, when sentencing the appel-
lant, “I am quite satisfied that nothing but a substantial custodial sentence could
possibly be justified in this case.” No complaint is made of that. He then went on to
say: “If you were over 21, you would certainly be going to prison for some period
between 5 and 10 years for this grave offence and you qualify for a custodial sen-
tence because the offence to which you pleaded guilty is so serious that a non-custo-
dial sentence cannot be justified.”

There is no complaint made of most of that passage. What is suggested by Miss
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Spier is that the judge chose the wrong starting point. She submits that he set the
starting point for an adult in a case such as the present too high. In support of that
contention she has referred us to a number of comparatively recent decisions of this
Court, where sentences of a substantially lower order have been confirmed in cases
akin to this. We hope we do no injustice to, or show no lack of respect for, either
her industry or her arguments, if we do not refer specifically to those. It has been
helpful to be reminded of them. As counsel knows, no two cases are alike, and one
can glean from other decisions no more than a general trend or a broad indication
of what the appropriate starting point should be.

At all events, we are prepared to assume that in taking a figure of 10 years as a
starting point, the judge would have been setting it too high, but, in our judgment,
the judge was not speaking of a starting point of 10 years for this young man for this
offence. Had it been otherwise, one cannot help but think he would have imposed a
sentence longer than two years. He was merely demonstrating to the appellant the
gravity of the offence by pointing out to him what, in his view, would have been an
appropriate bracket for an adult offender in circumstances such as these.

The second comment which Miss Spier submits is open to criticism was made a
little earlier in the sentencing remarks, where the judge clearly indicated that in his
judgment an element of deterrence was necessary in the sentence he imposed. Miss
Spier conceded that the language of section 53(2) of the Children and Young Per-
sons Act is wide enough to allow a deterrent sentence to be passed. Her point is
this. It is one thing to talk of deterrence when one is talking of people of 16 and
upwards. It is an expression which such persons would understand and in respect of
such persons it might have some effect. She contends that it is not appropriate when
dealing with an appellant who was 13 at the time he committed the offence, and
who is now only 14. She supports that submission with the observation that there is
no evidence here that there were other 13 years olds lurking in the locality, ready to
carry out the sort of offence for which this young lad was being sentenced. That is
true; but deterrence is not necessarily aimed at identified persons or groups or
gangs. Deterrence is intended to have a more general effect.

We are unable to accept the criticisms which have been levelled at the judge. It
seems appropriate, albeit this was a young offender, that a substantial sentence
with a deterrent element should be imposed.

Finally, Miss Spier suggests that insufficient weight was given by the judge to a
possible alternative and, in particular, that if no other form of sentence was appro-
priate, as the judge found, why then, this appellant’s rehabilitation did not require
that he should serve as long as two years. Miss Spier submits that a shorter period
would have sufficed to meet the gravity of the offence and to serve the interests of
the appellant. She has, helpfully, called before us a Mr. Williams, a social worker,
who knows this young man and who has kept in contact with him since he has been
detained. He was able to say, and we accept, that the experience so far gained by
the appellant has had a salutary and deterrent effect upon him; in other words, that
which the judge sought to achieve is being achieved. That, after all, is what is
reflected in the up to date report to which reference has been made.

Mr. Williams, understandably, would prefer that the alternative put before the
judge be accepted by us, namely, a supervision order coupled with a specified
activity programme. That is an alternative to which this Court feels wholly unable
to accede. This offence was too serious to allow us to take that course.

We turn to the last question we have to decide which is, having decided that the
sentence imposed was correct in principle, was a period of two years too long? In
any circumstances, to get the sentence exactly right, is often difficult. To have to
sentence a young lad of 14 for a very serious offence must be among the most diffi-
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cult of sentencing exercises. On one side is the gravity of the offence and the aggra-
vating circumstances, and on the other are the sympathy evoking mitigating circum-
stances; the plea of guilty, his acknowledgement at an early stage to the police of
his guilt, his extreme youth, and his unhappy background. In our judgment, the
judge has applied himself with great care and with great understanding, to the sen-
tencing of this young appellant. He came to the conclusion, based upon the reports
before him, and in particular upon the consultant psychiatrist’s report, that a period
of two years was appropriate.

Having considered those matters and having considered them in the light of the
more up to date report which is before this court, we consider that no criticism can
properly be levelled at the decision that he reached.

The appellant will know, and no doubt his family and those who advise him will
know, that the period of two years is not a fixed period. It is the maximum period
for which he can be held. His future and the length of time he serves in detention is
very much in the hands of the Home Secretary. Moreover, one knows from experi-
ence that the Home Secretary has available to him a range of facilities and different
regimes to which this young lad might go. We have already indicated that there are
moves afoot to send him to a more open regime where his love of sport, and in par-
ticular soccer, can be indulged. The up to date reports before us really confirm the
propriety of the sentence imposed by Judge Pryor. Current signs are encouraging.
It seems to us that that which Judge Pryor hoped to achieve is beginning to come to
pass. We can only hope that in the succeeding months even greater success will be
achieved. This could only be to the advantage of the appellant and of society.

Having given this matter long and anxious consideration, we have come to the
conclusion that there are no grounds, despite Miss Spier’s attractive presentation,
which would entitle or persuade us to interfere with the sentence imposed. In those
circumstances, this appeal is dismissed.

MARTIN BRAY

Court of AprPEAL (Lord Justice Watkins, Mr. Justice Boreham and
Mr. Justice Tucker): April 11, 1991

Detention in a young offender institution—unlawful wounding—unprovoked attack
with weapons—whether custodial sentence justified.

Eighteen months’ detention in a young offender institution upheld for unlawful
wounding in the form of an unprovoked attack with weapons.

The appellant pleaded guilty to unlawful wounding (his plea of not guilty to
wounding with intent to do grievous bodily harm was accepted). The appellant and
a co-defendant were driving in a car when they saw a young man walking with two
young women. The appellant attacked the young man with a metal bar, and his co-
defendant attacked him with a sawn-off billiard cue: the victim was struck a number
of times and received a head wound which penetrated to the skull. Sentenced to 18
months’ detention in a young offender institution.

Held: this was gratuitous unprovoked violence: the sentencer was right to con-
clude that a non-custodial sentence could not be justified in the circumstances, and
he had found the right level of sentence.



