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Preface

This book seeks to examine efforts to harmonize IP policy. law and administra-
tion in Africa. The last several years have seen heightened interest in IP matters
as they pertain to Africa. Two recent developments spurred me to write this book.
The first is the current sub-regional attempt to operationalize the IP provisions
found in the Southern African Development Community (SADC)’s Protocol on
Trade (1998) and its Protocol on Science, Technology and Innovation (2008).
SADC’s efforts are augmented by the SADC, East African Community (EAC)
and Common Market for Eastern and Southern Africa (COMESA) Tripartite
Free Trade Agreement (T-FTA) and its IP Agenda, as contained in an Annex
to the T-FTA Agreement. The T-FTA was launched in June 2015 and is slated
to merge with the Economic Community of West Alrican States (ECOWAS),
as a major step towards the establishment of a continental FI'A (C-FT'A). These
regional economic communities have already incorporated IP into their integra-
tion agendas, making IP a focal point for sub-regional and regional integration.
Any further IP initiatives emanating from the C-FT'A will have an impact on the
35 African states that constitute it.

The second development is the escalation of long-standing eHorts to establish
a Pan-African Intellectual Property Organization (PAIPO), a continental initia-
tive. The AU has passed a decision for its creation and an offer has been made
by Tunisia to host its Secretariat. Therefore, all indications are that PAIPO will
be operationalized in the short-to-medium term. This will create a continental IP
organization. If it eventuates, [P will take a new continental significance. In view
of these far-reaching developments, this is an opportune time to evaluate African
states” approach to IP and its alignment to their development aspirations. Such
an evaluation will profler some suggestions as how best to manage both develop-
ments in a way that ensures that socio-economic development on the continent is
not compromised.

Unless where indicated otherwetse, this book discusses the law and events, as known fo the author,
as at [ March 20135,



Foreword

Caroline B. Ncube has written an important and most welcome book. It is the first
comprehensive examination of the substantive intellectual property (IP) regimes
and institutional as well as policy frameworks in Africa. It examines efforts at the
sub-regional and continental levels to harmonize and cooperate around IP issues.
In so doing, Professor Ncube has made visible the tensions and trade-ofls in pursu-
ing substantive harmonization of IP regimes, on the one hand, and unification,
on the other. She also examines how these regimes, institutions and policies are
suited to the many varied African conditions and the challenges harmonization
and cooperation raises in light of the differing legal traditions, for example civil
as opposed to common law, overlapping sub-regional trading frameworks and
competing sub-regional IP regimes. For some regimes such as the Organisation
Africaine de la Propriété Intellectuelle, (OAPI), and the Organization for the
Harmonization of Business Laws in Africa (OHADA), unification has been the
choice. That is why the book endorses ‘malleable harmonization models’™ as
opposed to unification and in the process recommends looking to the ASEAN
region for inspiration for structuring such a process of enabling ‘appropriate
calibration of national 1P systems.” The author also critically explores the diver-
gence between the support African countries have given to the World Intellectual
Property Organization’s Development Agenda with what she considers to be their
surprising support of proposed Pan-African Intellectual Property Organization
(PAIPO) that has no similar developmental objectives.

A major strength of the book is the way in which it examines the extent to
which existing 1P regimes, institutions and policies are appropriate fits for dif-
ferent African experiences. Ncube argues that to suit IP regimes, policies and
institutions to these diversity of circumstances requires ‘policy and legislative
space for national nuancing.” The overall framework the book adopts is based
on viewing the international IP regime complex as anchored in the WTO as one
in which there is a balance between the rights of IP holders and the interests of
IP users. That balance, reflected in various flexibilities embodied in the TRIPS
Agreement and related instruments inspires the manner in which the book dis-
cusses I[P regimes in Africa. Understandably therefore the book raises the ques-
tion of why many African LDCs have already adopted WTO TRIPS type laws
even though they are not yet legally required to do so. That question is all the
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more poignant because the book shows that many African national IP regimes
have colonial origins and their development has continued to be transplants of
European and American IP regimes rather than adapting them to fit local circum-
stances and priorities. Perhaps the efficacy of these transplanted regimes can only
be as effective as they reflect local circumstances and priorities. As Funmi Arewa
has recently shown, the rise of digital technologies resulted in the rise of a global
movie industry in Nigeria at a time when there was very weak copyright protec-
tion there. Entrepreneurs, pirates and creators worked together in ways that
have now created opportunities to monetize this industry that has a global reach.
Neube's book contributes to how the interests and concerns of creators, users and
soctety ought to be taken into account in IP regimes. For taking this perspective.
the book is a welcome, refreshing and important addition to understanding 1P
regimes in Africa. The book represents a new generation on IP scholarship that
takes seriously and as a central objective the interests and concerns of a broad
swath of stakeholders in the IP regime complex in Africa. Others must follow suit
and take forward the research agenda this book wonderfully sets out.
James Thuo Gathii
Wing-Tat Lee Chatr in International Law and Professor of Law
Loyola University Chucago School of Law
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1 Introduction

The Intellectual Property landscape in Africa

Africa is not a country: it is a very heterogeneous continent comprised of . . . nations with great
variations in physical, economic, political, and social dimensions."

This book considers the viability of the creation of a harmonized African continen-
tal and sub-regional Intellectual Property (IP) framework, keeping in sight the fact
that African states” have different socio-economic, cultural and political contexts.”
Their history is diverse, albeit with the widely held common experience of coloni-
zation' and the legal transplants it brought with it. Unsurprisingly, they each have
unique national IP environments, which are comprised of statute and case law,
policies and practices.” It is important to point out, at the outset, that the African
[P landscape is multi-layered. In addition to relevant global and national frame-
works, there are regional and sub-regional IP frameworks to consider, located
either in an IP sub-regional organization or a Regional Economic Community
(REC). This terrain is further complicated by the multiplicity of RECs, which
currently number about 14," of which only eight are recognized by the African
Union as constituent elements of the African Economic Community (AEC).

1 Broadman and Isik (2007) p. 5.

2 Africa has 57 states, 54 of which are members ol the African Union (AU), Morcceo is not an AU
member state. The two disputed states — the Sahrawi Arab Democratic Republic and Somaliland

are also not AU member states. For a history ol the Sahrawi Arab Democratic Republic see
Jensen (2005) and Shelley (2004).

3 Callins and Burns (2013) p.

4 With the exception of Ethiopia and Liberia, all of Alrica was colonized by 1914 per Boahen (1990)
p- 1. Liberia had been a colony of the United States from 18200 1847 per Kongolo (2014) pp. 163,
168,

5 Armstrong, de Beer, Kawooya. Prabhala and Schonwetter (2010) p. 5.

6 Kolbeck (2014) p. 35 African Union (AU Study for the Quantification of RECs: Rationalization

Scenarios, 2009 p. 34,

Kolbeck (2014) p. 3: Gathii (2011) p. 362: AU Decision on the Moratorium on the Recognition

of RECs DOC.EX.CL/278 (IX). AU Doc. Assembly/AU/Z/Dec. 11132 (V). The eight RECS

are the Arab Maghreb Union (ANMU/ZUMA): Community of Sahel-Saharan States (CGEN-SAD);

Common Market for Eastern and Southern Afvica (COMESA); Fast Alrican Community (EACG);

~1



2 1P policy, lawe and administration in Africa

Many African states are members of more than one REC." which compounds
the situation.

The book adopts Akokpari’s conceptualization of a region as consisting of states
in geographical proximity” and uses the word interchangeably with ‘continen-
tal’, to refer to Africa. The term ‘sub-regional’ refers to various continental sub-
groupings. Legal harmonization is the approximation of legal standards across
a defined community that permits national divergence, whilst unification is the
imposition of exactly the same standards with no scope for national variances."
Whilst both approaches are currently in use in Africa, the African Union (AU)’s
preferred approach is harmonization. This preference is shared by some RECs
such as the Common Market for Eastern and Southern Africa (COMESA), the
Fast African Community (EAC), the Economic Community of West African
States (ECOWAS) and the Southern African Development Community (SADC).
Similarly, harmonization is the mode of choice for the African Regional 1P
Organization (ARIPO), one of the continent’s two sub-regional IP organiza-
tions. In contrast, the other sub-regional IP organization, the African Intellectual
Property Organization, Organisation Africane de la Propriété Intellectuelle in French
(OAPI) and the Organization for the Harmonization of Business Laws in Africa
(OHADA) have taken the unification approach.

This introductory chapter will provide an overview of existing IP laws in Africa
and their historical development. The chapter will then introduce the concept of
the public interest in IP and highlight African countries’ unique challenges with
an emphasis on the diversity of circumstances across the continent. This wide
range of diversity necessitates an IP framework that permits sufficient flexibility
to enable the appropriate calibration of national IP systems and equally malle-
able harmonization models. It will then turn to an overview of African states’
contribution to the articulation and formulation of the Development Agenda (DA)
at the World IP Organization (WIPO) which signaled a commitment to advanc-
ing the public interest in IP. Finally, it will briefly outline the status of African
states’ implementation of the Agreement on Trade Related Aspects of Intellectual
Property Rights (TRIPS), with particular emphasis on how this implementation
has been nuanced to meet African circumstances and needs through the use of
flexibilities.

Overview and history of national IP laws

Most African states currently have separate statutes providing for the different
types of IP rather than one piece of omnibus legislation catering for all types of

Economic Community of Central Alrican States (ECOAS/CEEAG): Economic Community of
West Alrican States (LCOWAS); the Inter-Governmental Authory of Development (IGAD); and
Southern African Development Community (SADC),

8 Gathii (2011) p. 65.

9 Akokpari (2008) p. 88.

10 Rachlitz (2014 p. 50.
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IP. OAPI member states share the same body of IP laws as provided for in the
Bangui Agreement Relating to the Creation of an African Intellectual Property
Organization of 1977. The Bangui Agreement includes a series of Annexes that
regulate copyright, patent, trademarks and designs, amongst other types of 1P
protection. OAPI's Anglophone counterpart, ARTPO’s Protocols, do not have
direct application in member states and have to be domesticated by party states.
Consequently, each ARIPO member state has its own national IP framework. A
detailed overview of the content of OAPI's Bangui Agreement and its Annexures,
ARIPO’s Protocols and the rest of Africa’s individual IP laws has been given else-
where!! and thus falls outside the ambit of this book. Select laws are considered,
as examples, where appropriate throughout the text.

The history of IP law in Africa is inextricably linked to colonial history. Some
of the first iterations of African states’ IP laws were legal transplants introduced
by former colonialists well before the conclusion of the Paris and Berne conven-
tions.'” In other cases, the first colonial IP legislation was introduced after the
conclusion and entry into force of these conventions.'¥ The precise method of the
enactment of these laws was comprised of two steps. The first entailed the submis-
sion, by the colonizing state, of a declaration of the application of the applicable
international agreement to the colonized state, Declarations of the application of
the Berne Convention were made in accordance with article 19 of the original
text of the convention."! Declarations of the applicability of the Paris Convention
were made in terms of article 16 bis (1)+2) of the London Act of 1934 and the
Lisbon Act of 1958 of the convention.'” Second, the declaration of applicability of
the international conventions was then followed by the extension of the colonizing
state’s copyright or patent legislation to the colony. or the enactment of legislation
applicable only to the colonized territory.'" In either case the law was created by
the colonizing, rather than the colonized, state. Therefore. the goals and interests
of the former, rather than the latter state, informed these 1P laws. "

Many African states continued to adhere to these colonial laws after their
independence'® and the relevant international agreement upon which they were
based. However, in some instances, after their independence some states did not
immediately accede to the Berne Convention and enacted their own copyright law
that repealed the colonial copyright legislation. A case in point is Ghana, which
enacted its first post-independence Copyright Act in 1961 and chose to accede to
the Universal Copyright Convention in 1962 instead of the Berne Convention,
to which it only acceded in 1991." The drafting of post-independence copyright

11 du Plessis (2012).

12 Okediji (2003a) p. 323.

13 Kongolo (2014) pp. 168 170; Kongolo (2013b) pp. 115 116.
14 Kongolo (2014) p. 165,

15 Kongolo (2013h) p. 107,

16 Kongolo (2013b) p. 106.

17 Kongolo (2013a) p. 1.

18 Kongolo (2013a) p. 1 Joireman (2001) p. 576.

19 Kungnlu (201 4_\ p- 173.
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laws was informed to a large extent by the UN Educational, Scientific and Cultural
Organization (UNESCO}-WIPO Tunis Model Copyright Law for Developing
Countries, 1976.2"

Since their independence African states have, to varying degrees, sought o
revise existing IP laws?' or to enact their own IP laws.”? However, in some ways
these post-independence efforts have been constrained by the current interna-
tional IP framework, primarily through the Agreement on Trade-Related Aspects
of Intellectual Property Rights (TRIPS).?* The TRIPS framework has served as
‘a powerful mechanism for transplanting European and American law™' and
some scholars characterize it as a ‘device that drives economic neo-colonialism
forward.”® Whilst African states participated in its negotiation and conclusion,
they did so at a disadvantage, lacking adequate representation and resources
(human and otherwise) to ensure that the agreement was truly to their benefit.”

In spite of these disadvantages African and other developing states successfully
lobbied for the inclusion of some provisions in the agreement which seek to meet
their unique circumstances. Of these. articles 7 and 8 are discussed further below in
this chapter. Another important mechanism was the inclusion of a transition period
for the full implementation of TRIPS by least developed countries (LDCs). This
period, initially set to expire in 2005, has been extended twice and is currently set
at 1 July 2021 or sooner il a country ceases to become an LDC before that date.””

In their revision or crafting of IP laws, African states have relied upon technical
assistance from the World Trade Organization (WTO), the World IP Organization
(WIPO) and other United Nations specialized agencies such as UNESCO and the
World Health Organization (WHO). However, as noted by Ndulo, such assis-
tance can become a Trojan horse that brings in detrimental ideas.” Therefore
the nature, scope and content of such assistance need to be carefully structured
and developed because it may exacerbate existing problems. Many UN agencies
subscribe to progressive development theories that are informed by human rights
considerations. However, concerns have been raised about whether WIPO shares
this common developmental approach. These concerns culminated in the adop-
tion of the WIPO DA that it is hoped will realign the organization’s approach by
making it more development-orientated.

200 Kongolo (2014) pp. 172 173,

21 Kongolo (2013a) pp. 1. 9.

22 Okediji (2003a) p. 335.

23 Agreement on Trade-Related Aspects of Intellectual Property Rights, including Trade
Counterfeit Goods (1994 33 ILNLST (TRIPS).

24 Seuba (2014) p. 3 citing Dreviuss (2004 p. 21,

25 Rahmatian (2009) pp. 41 42,

26 Kongolo (2013a) p. 2;: Watal (201 1) p. 25.

27 WTO Decision ol the Council for "T'rade-Related Aspects of Intellectual Properey Rights Fxfension
of the Transition Period under Mticle 66.1 Jor Least Developed Country Members (11 June 2013) 1P/C/64.
For an overview ol the genesis and extent ol the original extension period as well as the latest
extension request made in 2012, see Abbou (2013).

28 Ndulo (2007) p. 333.



