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TRANSLATOR’S PREFACE

The present work is a translation of the second German edition
of Hans Kelsen’s Reine Rechtslehre, published in 1960, a com-
pletely revised version of the first edition, published in 1934. In
the first edition Kelsen confined himself to formulate the charac-
teristic results of his Pure Theorv of Law. In the second edition
he attempts to solve the fundamental problems of a general
theory of law according to the principles of methodological
purity of jurisprudential cognition and to determine to a greater
extent than before the position of the science of law in the system
of the sciences.

It stands to reason that a theory whose first draft was contained
in Kelsen's Hauptprobleme der Staatsrechtslehre, published in
1911, does not remain entirely unchanged during such a long
time. Some changes were incorporated earlier—in Kelsen's Gen-
eral Theory of Law and State (Cambridge, Mass., 1g45) and in
the French translation of the first edition by Professor Henri
Thevenaz, Théorie Pure du Droit (Paris, 1953). In the present
work, the most important changes are pointed out in the foot-
notes, usually changes pertaining to a more rigorous exposition
of principles—to the results of a development originating from
tendencies that are immanent in a theory which, in itself, has
remained essentially unchanged. (Many polemical footnotes, how-
ever, were omitted in this translation.)

With the diversity of the contents of positive legal orders in-
creasing, a general theory of law is in danger of missing some
legal phenomena among its fundamental legal concepts; some of
these concepts may turn out to be too narrow, others too wide.
Kelsen is much aware of this danger and has stressed that he wel-
comes constructive criticism. He regards even the present edition

v



vi TRANSLATOR’'S PREFACE

not as the final word but as an enterprise that would benefit by
continued additions, refinements, or improvements in general.

This translation, carefully checked by the author, represents a
compromise between a contents-eonscious author and a form-con-
scious translator. Kelsen’s immense experience with misinterpre-
tations of his works as a result of “elegant” translations had to be
the deciding factor when seemingly repetitious or Germanic-
sounding passages, expunged from or rephrased in an earlier draft
of the translation as too literally mirroring the original, were re-
stored. In view of the detailed Contents page an index was
dispensed with.

A personal note may be permitted. It was my good fortune to
study under Professor Kelsen both at the University of Vienna
and at the University of California. My admiration for the scope,
integrity, and consistency of his theory has been matched only
by my respect for his humanity and modesty, and my affection
for the man himself. The long working association with him pro-
vided me with my most rewarding intellectual experience.

I would like to express my appreciation to Professor Albert
Ehrenzweig of the University of California I.aw School in Berke-
ley whose initiative made this work possible, and whose good
offices secured the sponsorship of the Institute of Social Sciences
and of the Law School's Committee for International Legal
Studies.

Max Knight
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I
LAW AND NATURE

1. THE “PURE” THEORY

The Pure Theory of Law is a theory of positive law. It is a theory
of positive law in general, not of a specific legal order. It is
a general theory of law, not an interpretation of specific national or
international legal norms; but it offers a theory of interpretation.

As a theory, its exclusive purpose is to know and to describe its
object. The theory attempts to answer the question what and how
the law {5, not how it ought to be. It is a science of law (juris-
prudence), not legal politics. ‘

It is called a “pure” theory of law, because it only describes the
law and attempts to eliminate from the object of this description
everything that is not strictly law: Its aim is to free the science of
law from alien elements. This is the methodological basis of the
theory.

Such an approach seems a matter of course. Yet, a glance upon
the traditional science of law as it developed during the nine-
teenth and twentieth centuries clearly shows how far removed it is
from the postulate of purity; uncritically the science of law has
been mixed with elements of psychology, sociology, ethics, and po-
litical theory. This adulteration is understandable, because the lat-
ter disciplines deal with subject matters that are closely connected
with law. The Pure Theory of Law undertakes to delimit the cog-
nition of law against these disciplines, not because it ignores or
denies the connection, but because it wishes to avoid the uncritical
mixture of methodologically different disciplines (methodological
syncretism) which obscures the essence of the science of law and

obliterates the limits imposed upon it by the nature of its subject
matter.



2 LAW AND NATURE

2. THE AcT AnD ITs LEGAL MEANING

If we differentiate between natural and social sciences—and there-
by between nature and society as two distinct objects of scientific
cognition—the question arises whether the science of law is a nat-
ural or a social science; whether law is a natural or a social phenom-
enon. But the clean delimitation between nature and society is not
easy, because society, understood as the actual living together of
human beings, may be thought of as part of life in general and
hence of nature. Besides, law—or what is customarily so called—
seemns at least partly to be rooted in nature and to have a “‘natural”
existence. For if you analyze any body of facts interpreted as “legal”
or somehow tied up with law, such as a parliamentary decision, an
administrative act, a judgment, a contract, or a crime, two ele-
ments are distinguishable: one, an act or series of acts—a happen-
ing occurring at a certain time and in a certain place, perceived by
our senses: an external manifestation of human conduct; two, the
legal meaning of this act, that is, the meaning conferred upon the
act by the law. For example: People assemble in a large room,
make speeches, some raise their hands, others do not—this is the
external happening. Its meaning is that a statute is being passed,
that law is created. We are faced here with the distinction (famil-
lar to jurists) between the process of legislation and its product,
the statute. To give other illustrations: A man in a robe and
speaking from a dais says some words to a man standing before
him; legally this external happening means: a judicial decision
was passed. A merchant writes a letter of a certain content to an-
other merchant, who, in turn answers with a letter; this means
they have concluded a legally binding contract. Somebody causes
the death of somebody else; legally, this means murder.

8. THE SUBJECTIVE AND OBJECTIVE
MEANINGS OF THE ACT;
ITs SELF-INTERPRETATION

The legal meaning of an act, as an external fact, is not immedi-
ately perceptible by the senses—such as, for instance, that color,
hardness, weight, or other physical properties of an object can be
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perceived. To be sure, the man acting rationally, connects his act
with a definite meaning that expresses itself in some way and is
understood by others. This subjective meaning may, but need not
necessarily, coincide with its objective meaning, that is, the mean-
ing the act has according to the law. For example, somebody makes
some dispositions, stating in writing what is to happen to his be-
longings when he dies. The subjective meaning of this act is a
testament. Objectively, however, it is not, because some legal
formalities were not observed. Suppose a secret organization in-
tending to rid the nation of subversive elements, condemns to
death a man thought to be a traitor, and has a member execute
what it subjectively believes to be and calls “a death penalty”; ob-
jectively and legally, however, not a death penalty but a Feme
murder was carried out, although the external circumstances of a
Feme murder are no different from the execution of a legal death
penalty.

A written or spoken act can even say something about its own
legal meaning. Therein lies a peculiarity of the objects of legal
cognition. A plant is unable to tell the classifying botanist any-
thing about itself. It makes no attempt to explain itself scientifi-
cally. But an act of human conduct can indeed carry a legal self-
interpretation: it can include a statement indicating its legal
meaning. The men assembled in parliament can expressly declare
that they are enacting a statute; a man making a disposition about
his property may call it “last will and testament’’; two men can de-
clare that they are making a contract. The scientist investigating
the law, sometimes finds a legal self-interpretation which antici-
pates his own interpretation.

4. THE NorM
a) The Norm As a Scheme of Interpretation

The external fact whose objective meaning is a legal or illegal act
is always an event that can be perceived by the senses (because it
occurs in time and space) and therefore a natural phenomenon
determined by causality. However, this event as such, as an ele-
ment of nature, is not an object of legal cognition. What turns this
event into a legal or illegal act is not its physical existence, deter-
mined by the laws of causality prevailing in nature, but the objec-
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tive meaning resulting from its interpretation. The specifically
legal meaning of this act is derived from a “norm” whose content
refers to the act; this norm confers legal meaning to the act, so that
it may be interpreted according to this norm. The norm functions
as a scheme of interpretation. To put it differently: The judgment
that an act of human behavior, performed in time and space, is
“legal” (or “illegal”) is the result of a specific, namely normative,
interpretation. And even the view that this act has the character of
a natural phenomenon is only a specific interpretation, different
from the normative, namely a causal interpretation. The norm
which confers upon.an act the meaning of legality or illegality is
itself created by an act, which, in turn receives its legal character
from yet ancther norm. The qualification of a certain act as the
execution of the death penalty rather than as a murder—a qualifi-
cation that cannot be perceived by the senses—results from a
thinking process: from the confrontation of this act with the
criminal code and the code of criminal procedure. That the men-
tioned exchange-of letters between merchants constitutes legally a
contract, results exclusively from the fact that such an exchange
conforms with conditions defined in the civil code. That a docu-
ment is objectively as well as subjectively a valid testament results
from the fact that it conforms to conditions stipulated by this code.
That an assembly of people is a parliament, and that the meaning
of their act is a statute, results from the conformity of all these
facts with the norms laid down in the constitution. That means,

that the contents of actual happenings agree with a norm accepted
as valid.

b) Norm and Norm Creation

Those norms, then, which have the character of legal norms and
which make certain acts legal or illegal are the objects of the sci-
ence of law. The legal order which is the object of this cognition is
a normative order of human behavior—a system of norms regulat-
ing human behavior. By “norm” we mean that something ought
to be or ought to happen, especially that a human being ought to
behave in a specific way. This is the meaning of certain human
acts directed toward the behavior of others. They are so directed,
if they, according to their content, command such behavior, but
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also if they permit it, and—particularly—if they authorize it. “Au-
thorize”’ means to confer upon someone else a certain power,
specifically the power to enact norms himself. In this sense the acts
whose meaning is a norm are acts of will. If an individual by his
acts expresses a will directed at a certain behavior of another, that
is to say, if he commands, permits, or authorizes such behavior—
then the meaning of his acts cannot be described by the statement
that the other individual will (future tense) behave in that way,
but only that he ought to behave in that way. The individual who
commands, permits, or authorizes wills; the man to whom the
command, permission, or authorization is directed ought to. The
word "“ought” is used here in a broader than the usual sense. Ac-
cording to customary usage, “ought” corresponds only to a com-
mand, while “may” corresponds to a permission, and “can” to an
authorization. But in the present work the word “‘ought” is used to
express the normative meaning of an act directed toward the be-
havior of others; this ‘ought” includes “may” and “can”. If a man
who 1s commanded, permitted, or authorized to behave In a cer-
tain way asks for the reason of such command, permission, or
authorization, he can only do so by saying: Why *“ought” I behave
in this way? Or, in customary usage: Why may I or why can I be-
have in this way?

“Norm" is the meaning of an act by which a certain behavior is
commanded, permitted, or authorized. The norm, as the specific
meaning of an act directed toward the behavior of someone else, is
to be carefully differentiated from the act of will whose meaning
the norm is: the norm is an ought, but the act of will is an is.
Hence the situation constituted by such an act must be described
by the statement: The one individual wills that the other individ-
ual ought to behave in a certain way. The first part of this sen-
tence refers to an is, the existing fact of the first individual’s act of
volition; the second part to an ought, to a norm as the meaning of
that act. Therefore it is incorrect to assert—as is often done—that
the statement: “An individual ought* merely means that another
individual wills something; that the ought can be reduced to an
is. ‘

The difference between is and ought cannot be explained fur-
ther. We are immediately aware of the difference. Nobody can
deny that the statement: “something is"—that is, the statement by
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which an existent fact is described—is fundamentally different
from the statement: “something ought to be”—which is the state-
ment by which a norm is described. Nobody can assert that from
the statement that something is, follows a statement that some-
thing ought to be, or vice versa.

This dualism of is and ought does not mean, however, that there
is no relationship between is and ought. One says: an is conforms
to an ought, which means that something is as it ought to be; and
one says: an ought is “directed’” toward an is—in other words:
something ought to be. The expression: “an is conforms to an
ought” is not entirely correct, because it is not the is that conforms
to the ought, but the “something” that one time is and the other
time ought to be—it is the “something” which figuratively can be
designated as the content of the is or as the content of the ought.

Put in different words, one can also say: a certain something—
specifically a certain behavior—can have the quality of is or of
ought. For example: In the two statements, “the door is being
closed” and “the door ought to be closed,” the closing of the door
in the former statement is pronounced as something that is, in the
latter as something that ought to be. The behavior that is and the
behavior that ought to be are not identical, but they differ only so
far as the one is and the other ought to be. Is and ought are two
different modi. One and the same behavior may be presented in
the one or the other of the two modi. Therefore it is necessary to
differentiate the behavior stipulated by a norm as a behavior that
ought to be from the actual behavior that corresponds to it. We
may compare the behavior stipulated by the norm (as content of
the norm) with the actual behavior; and we can, therefore, judge
whether the actual behavior conforms to the norm, that is, to the
content of the norm.

The behavior as it actually takes place may or may not be equal
to the behavior as it ought to be. But equality is not identity. The
behavior that is the content of the norm (that is, the behavior that
ought to be) and the actual behavior (that is, the behavior that
is) are not identical, though the one may be equal to the other.
Therefore, the usual way to describe the relation between an
actual behavior and a norm to which the behavior corresponds:
“the actual behavior is the behavior that—according to the norm—



