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PREFACE

Originally, the objective of this text was to consider the extent to which English
private law responded to the problems posed by fraud. This would have
involved an analysis of issues such as liability at common law for the tort of
deceit and liability in equity for dishonest assistance. However, during its
lengthy period of incubation, the focus became far wider due to a number of
different factors. It became apparent that, in order to determine the extent to
which problems presented by fraud have affected the development of the law, it
would be necessary to provide an overview of the whole area of law in question.
This was done and the civil law aspects of fraud can be found in Parts B and C
of this text. But it also became clear that the Proceeds of Crime Act 2002, with
its wide ranging provisions relating to money laundering offences and the
pursuit of criminal proceeds, was too important to omit in a work which was
intended to deal with fraud. Furthermore, in order to analyse the law prop-
erly—particularly the Proceeds of Crime Act 2002—a detailed exposition of the
relevant aspects of human rights law was necessary. Finally, the civil law position
is complicated by the fact that, in the latter half of the twentieth century,
regulatory proceedings have become more significant. International conven-
tions are also influencing, both directly and indirectly, the direction of domestic
law in areas such as corruption and money laundering. The civil law applicable
to individuals cannot realistically be studied in isolation. These matters are
therefore dealt with in Part A. The result is a text which attempts to straddle
many disparate areas of law and to find links between them.

Despite its breadth, this text does not aspire to cover every area in which
fraudulent activity can be found. Unfortunately, fraud is forever with us.
New laws may be passed to counter a particular type of misconduct but some
form of deceit will then arise in a new form. The text is confined, as the title
suggests, to fraud in commercial dealings. Even here, the boundaries have been
difficult to draw. In this first edition, there is no discussion of the defences of
undue influence, duress, and illegality; these subjects are admirably dealt with in
existing texts, such as Andrew Burrows, Law of Restitution (2002). Furthermore,
although the law of unjust enrichment is considered, it was impossible, given
the scope of the text, to pursue issues in great detail. I am consoled by the fact
that there are a number of outstanding texts, such as Goff and Jones, 7he Law of
Restitution (2002) and P Birks, Unjust Enrichment (2003), as well as numerous
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first rate articles to be found in the Restitution Law Review and other journals;
the Restitution Discussion Group website, organised by Stephen Hedley, can
be found at: <http://www.ucc.iee/law/restitution/rdg>.

I have tried to provide a straightforward and accessible account of complex areas
of law. To this end, I have used an Engineering student, Anna Barwell, to proof
read the chapters. I am grateful to Anna for her hard work. I would thank Lily
Tomlinson for proof reading. I would also like to thank the team from Oxford
University Press for their patience, hard work, and efficiency at the editing
stage: Annabelle Macris, Senior Commissioning Editor, Meg Zawadzki, Com-
missioning Editor, Darcy Ahl, Production Editor, and Matt Smith, Editorial
Assistant.

In order to expedite the completion of this text, Jamie Glister stepped in to
write Chapter 9 relating to remedies. Jamie is a colleague in the Department of
Law at the University of Durham and I am grateful for his contribution; he, in
turn, would like to thank another colleague, Sarah Williams, for her advice and

comments.

I would like to thank Wolfson College, Cambridge University, for a Visiting
Scholarship and the Faculty of Law at Cambridge University for making me feel
very welcome whilst I undertook some preliminary research in relation to this
text. In particular, thanks are due to Gareth Jones, Graham Virgo, Kevin Gray,
Richard Hooley, Malcolm Clarke, and Richard Nolan who all contributed to
making my stay an enjoyable one. There are too many other academics to thank
who have offered encouragement and advice over the years but I would particu-
larly express my gratitude towards Michael Bridge, Ewan McKendrick, Roy
Goode, Norman Palmer, Francis Rose, and Sarah Worthington. This type of
book could not have been written without the good humour and support of
staff within the Department of Law at Durham University and I would like to
mention, in particular, Chris Riley, Tom Allen, Colin Warbrick, Bob Sullivan,
and Nigel Sternberg. I am also grateful to Judy McKinnell and Anne Farrow,
librarians at the Palace Green library of Durham University, for their assistance.

This text has been supported by funding from the Arts and Humanities
Research Council. The AHRC funds postgraduate training and research in the
arts and humanities. For further information on the AHRC, please see its
website: http://<www.ahrc.ac.uk>.

This book is a tribute to Peter Birks, Regius Professor of Civil Law, University
of Oxford. In his Obituary in The Reporter of the Society of Legal Scholars in
the winter of 2004, it was noted that he was ‘a source of constant inspiration
and encouragement’ to others. As Honorary Secretary of the Society of Legal
Scholars (formerly the SPTL), Peter enthusiastically organized a number of
conferences, a number of which I attended. The seeds for this text can be seen in

vi
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those early seminars such as 7he Frontiers of Liability (the papers of which were
subsequently edited by Peter and published by OUP in 1994). Michael
Tugendhat gave a paper at a later conference on Restitution and Banking Law
(the papers of which were subsequently edited by Francis Rose and published by
Mansfield Press, Oxford in 1998). Michael’s paper on ‘Assisting a Breach of
Duty by a Fiduciary, the Common Law and Money-Laundering’ captures the
spirit of this text which is to think across traditional boundaries between sub-
jects in order to consider issues in a new light. Michael has offered unwavering
support for this project over the years and has kindly read and commented upon
the whole of this text. However, all opinions and errors remain the responsibility
of the authors.

Jamie and I have attempted to state the law as of 17 June 2005 but where
possible we have incorporated references to more recent developments in our
respective chapters. The problems presented by theft, corruption, and money
laundering are challenging. Governments across the world are rightly tackling
the criminal and regulatory aspects; it is hoped that this text will provide
additional intellectual support in this endeavour.
Janet Ulph
Department of Law

University of Durham

50% of the royalties from this book are donated to The Peter Birks Memorial Fund

vil
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