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Preface

This collection of cases and materials is intended to be suitable for use in all
University courses on the law of evidence and in preparing for professional
examinations. English cases and statutes form the basis of the book. But
American, Australian and Scots cases have been used where relevant; the leading
American writers have often been relied on, and other Commonwealth materials
are occasionally mentioned. In selecting materials I have chosen those which
seem to me to have merit as expositions of the fundamental but sometimes con-
flicting principles that run through the law. Most recent House of Lords cases
dealing with the subject therefore appear; so do the views of writers, who have
often been able to discuss fundamental questions more fully than harassed
criminal appellate courts. Apart from the usual apparatus of questions, notes
and suggestions for further reading, there is a very full commentary on the
materials. It is thought the commentary is sufficiently full to make the book an
independent guide to the subject in any jurisdiction substantially based on
English law, though it can equally be used as a supplement to a text book.

Evidence is a subject which has proved resistant to rational or agreed organi-
zation, and there is even some doubt about its proper province. What this book
contains is 2 mixture of matters united by one or more of the following links.
Some matters are particularly interesting to the modern undergraduate (e.g. the
protection of the accused). Some are of fundamental theoretical importance
(e.g. the rules about hearsay and the burden of proof). Some matters have re-
ceived or require the attention of law reformers acting on some consistent
principle. The book is a full guide to the present law; and it appears at an
important moment in the development of the law of evidence. After much
waiting, we can now see the future shape of the law, at least mistily. The civil
law has been radically changed; the criminal law may soon be changed even
more. But if these changes turn out to be unsatisfactory, there may be a second
chance to consider them when the entire law of evidence is codified. Hence the
present student generations will not know for a decade or two what the precise
evidentiary rules of their maturity will be. Throughout this book I have accord-
ingly presented both the present law and the proposals for reforming it in a
critical spirit.

Some consider that there ought to be no law of evidence. It is a view quite
incompatible with the use of juries or lay magistrates, and indeed not easy to
reconcile with rational modes of thought. Others agree with C. P. Harvey’s
forceful characterization of the subject: “Founded apparently on the proposi-
tions that all jurymen are deaf to reason, that all witnesses are presumptively
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liars and that all documents ate presumptively forgeries, it has been added to,
subtracted from and tinkered with for two centuries, until it has become less of a
structure than a pile of builders’ debris” (The Advocate’s Devi/ (London, 1958)
p. 79). At the opposite extreme, we might note the view of Lord Kenyon that
“the rules of evidence have been matured by the wisdom of the ages and are
now revered from their antiquity and the good sense in which they are founded”
(R. v. Inbabitants o]’ Eriswell (1790), 3 Term. Rep. 707, at p. 711). There is more to
be said for Lord Kenyon’s position than commonly is now said, and this book
attempts to investigate both the necessity for and the hazards of reform.

Some matters treated in the fullest works on evidence have been omitted here.
Sometimes this is because of lack of space. Sometimes it is because they are
arguably not truly part of the subject—pretrial procedure, formal admissions,
the parol evidence rule, estoppel. Sometimes it is because they are not much to
undergraduate tastes—estoppel, documentary evidence, judicial notice. Other
matters have been dealt with more briefly than might be thought desirable. In
some cases this is because they depend more on the instinct and experience of
practitioners and the discretion of different judges than on the application of
precise or predictable rules. Two major examples would be the law of opinion
evidence and the course of the trial. In other cases it is because the present law
has reached a very sterile and complicated state of learning, and to rehearse it
fully is likely to be otiose because of its imminent demise. The rules of competence
and compellability, and many of the hearsay exceptions in criminal cases, are
examples.

I owe thanks to Mr. Mark Weinberg, Miss Jenny Wily and Mr. G. D. Woods
for their valuable comments on parts of the manuscript; to Mr. Geoffrey Flick
and Mrs. Margaret Nesci for research assistance; to Miss Jo Bury, Miss Jenny
Littman and in particular Mrs. Pauline Browning for typing the manuscript.

The staff of Butterworths have shown their usual skill and courtesy. Finally
I owe an older debt to Sir Rupert Cross and Mr. L. H. Hoffmann, at whose feet
I first learnt something of the subject.

J.D.H.
April 1975
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