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INTRODUCTORY NOTE FOR THE CHINESE EDITION OF BANKRUPTCY AND
DEBTOR-CREDITOR LAW: EXAMPLES AND EXPLANATIONS

Brian A. Blum

This book is designed for use by American law students who study bankruptcy and debtor-creditor law.
Like most subjects in American law schools, bankruptcy and debtor-creditor law is not taught by lecture.
Instead, students are assigned readings in advance of class, which include cases, statutory materials, and
often also problems and questions. Class time is spent discussing the materials assigned, and students
participate in the class by answering or asking questions, by explaining what they have read, or by solving
problems. This book is most commonly used by students to supplement the readings and discussions in class,
in preparing for class, and in enhancing their understanding of what was said in class. The text of the book
explains concepts and principles of law. At the end of each chapter there is a set of Examples and
Explanations. The Examples present factual problems that are based on the principles set out in the text, and
the Explanations then suggest how those problems might be analyzed and solved. The purpose of the
Examples and Explanations is to provide illustrations of how the legal principles may be applied, and to
allow students to try to use the legal principles in resolving disputes or questions.

The legal system of the United States of America is derived from the Common Law of England. This
occurred because when English colonists settled in America, they imported the legal system with which they
were familiar. As a result, the approach and thinking of an American lawyer is very different from a Chinese
lawyer, whose legal system is based on the Civil Law. This means that even where the actual rules of
American and Chinese law may be similar, the way in which the rules are established, ascertained, and
applied in the American legal system are quite different. One of the most notable differences lies in the use
and application of court decisions. Even where American law is set out in a statute or code, the courts play
an important role in developing legal rules within thc. framework of the statute by applying and interpreting
the law.

This book covers bankruptcy and debtor-creditor law. Bankruptcy law is enacted by the United States
Congress, and is federal law. However, most of the rest of the law governing the relationships between
debtors and creditors is state law. To see the importance of this distinction, you need to understand the basic
principle on which the federal system of government works in the United States. The United States is a
federation. Under the United States Constitution, The federal government has limited powers, so that many
important areas of the law are within the jurisdiction of the individual states. The laws governing the
relationships between private parties are primarily governed by state law, including most of the rules and
procedures that creditors must follow to collect payment of their debts. However, the United States
Constitution confers on the United States Congress the power to make bankruptcy law. Therefore, once a
debtor becomes bankrupt, the bankruptcy case is dealt with in the federal court system, and the rules of



bankruptcy law are federal. This means that the study of bankruptcy law in the United states involves both
the study of the federal law of bankruptcy, and the state law that applies to the rights that are dealt with in the
bankruptcy case.

Some state debtor-creditor law is statutory, but some of it has been developed in the courts, and has
never been enacted by statute. Federal bankruptcy law is statutory, and the statute is often referred to as the
“Bankruptcy Code” . However, this code is not the same conceptually as codes in Civilian countries. First,
there is no comprehensive codification of American law, so statutes like the bankruptcy code are discrete
enactments, that cover only a specific area of the law. Second, many of the rules and principles of statutory
law cannot be found in the language of the statute itself, because they are developed by courts as they apply
the statute in individual cases. Courts must follow the statute, but are commonly called on to resolve
questions that are not specifically provided for in the statute, so they must reach a conclusion by analysis and
legal reasoning. As they do this, they create a set of laws that supplement those that are set out in the statute.
This power of the courts to make law is a particular feature of the Common Law system. When a case is
decided by a court of sufficient seniority, the case becomes a precedent for later cases involving that issue.
That is, the rule established by that case becomes the law, to be followed if the same question arises in a
future case. Because courts create legal rules, the study of law in America involves the reading and analysis
of many court opinions. The importance of judge-made law is reflected in this book. You will notice that it
does not merely refer to sections of the Bankruptcy Code, but also discusses court opinions that interpret

those provisions.

Having briefly explained some of the general features of the American legal system, this introduction
now turns to a more specific overview of the subjects covered in this book. As mentioned above, debtor-
creditor law is concerned with the creditor’s enforcement of debts, which are usually defined as monetary
obligations. If a debt is unpaid when due, and the creditor cannot obtain payment by demand or negotiation,
the creditor’s only means of enforcing payment is by proceedings in court. State law sets out the rules and
procedures that the creditor must follow in trying to collect the debt. The first four chapters of this book set
out the general principles and explain the fundamental concepts of state debtor-creditor law.

If the debtor becomes bankrupt, federal bankruptcy law applies and takes precedence over state debt-
collection law. All efforts that creditors had been making to collect debts under state law must cease, and
claims against the debtor must be dealt with by a specialized bankruptcy court. The rest of the book deals
with bankruptcy law and covers the proceedings and issues that arise in a bankruptcy case. Chapters 5 and 6
set out general basic principles and policies, and the remaining chapters deal with specific aspects of the
bankruptcy case.

Although all these matters are discussed in greater length in the book, it may be helpful to set out a
broad introduction to bankruptcy here. Bankruptcy is a system of laws and procedures designed to deal with



the management and settlement of the debts of a person who is in serious financial difficulty. This person
may be either an individual (a natural person) or a corporate entity. One of the constant concerns of
bankruptcy law is to balance the need to help the debtor to manage financial trouble while at the same time
protecting creditors by preserving the assets of the estate and providing for the fair and orderly settlement of
claims. Bankrupt debtors are usually insolvent (their liabilities exceed their assets), so most claims are not
fully paid, and the question of how creditors share in the limited resources of the esiate is an important

theme.

The bankruptcy case begins by the filing of a petition in bankruptcy court. Most bankruptcies are
voluntary-the debtor files the petition seeking bankruptcy relief. However, there is a procedure under which
qualified creditors can force the debtor into bankruptcy by means of an involuntary petition. Immediately
upon the filing of the petition, all creditors are bound to bankruptcy’s collective process for dealing with the
debtor’s financial obligations, and are forbidden from taking any further action to recover their claims
outside the bankruptcy proceeding. They submit their claims to the estate, to be handled by the trustee (the
impartial person appointed to administer the estate) in accordance with bankruptcy law.

The Bankruptcy Code provides for two distinct forms of relief - liquidation and reorganization. If the
estate is liquidated, the trustee realizes the property of the debtor in the estate and distributes its proceeds to
creditors in accordance with the rank of claims. If the debtor reorganizes in bankruptcy, the estate is not
liquidated, but instead the debtor is able to keep some or all assets in return for a commitment under a plan to
distribute money or property to creditors. Payments are typically made in installments over a period of time
and are commonly derived from income earned by the debtor during that period. The Bankruptcy Code
generally encourages rehabilitation rather than liquidation because Congress believes that rehabilitation
usually enhances creditor recovery, and it bests serves the interests of the debtor, creditors, and society. One
of the fundamental policies of bankruptcy law is to allow the debtor a “fresh start” . Therefore, bankruptcy
discharges (releases) a debtor who has complied with the law from the unpaid balance of all or most of the
debt handled in the case.
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Pre face

Bankruptcy and Debtor/Creditor, Second Edition

This book deals with bankruptcy law and debt collection. I have aimed to
keep the level of discussion and analysis appropriate to a basic bankruptcy or
debtor /creditor course. I have been guided by my many years of teaching
bankruptcy law and by the content of published casebooks. This book covers
all the topics a student might encounter in a bankruptcy or debtor/creditor
course.

Since the first edition of this book was published in 1993, there have
been a number of changes in bankruptcy law. Quite apart from the develop-
ment of case law, there was a fairly extensive amendment to the Code in
1994, as well as smaller, more discrete amendments at various other times.
This edition incorporates these changes. Another significant development ad-
dressed in this edition is the 1997 report and recommendations of the Na-
tional Bankruptcy Review Commission and the legislative proposals that it
has generated. The Commission’s work and its recommendations have rein-
vigorated debate and triggered a reevaluation of many aspects of the Code.

Most of the alterations in this revision are intended to bring the book up
to date without drastically changing the extent and nature of the material
covered in the first edition. Material that had become stale has been elimi-
nated to make room for issues that have come more sharply into view. There
has also been some expansion of coverage, particularly in the chapter on
jurisdiction and court powers.

Both State and Federal Bankruptcy Law

Debtor/creditor law encompasses both state debt collection and federal
bankruptcy law. Although some law school courses omit the state law com-
ponent in favor of more extensive bankruptcy coverage, most, it seems, de-
vote some attention to debt collection under state law as well. This gives
students the advantage, not only of acquiring a general knowledge of state
debtor/creditor law — very useful for its own sake — but also of becoming
familiar with concepts that are vital to an understanding of bankruptcy law.

This book, therefore, begins with coverage of the general principles of
state law. It treats this subject in a broad and condensed way, and emphasizes
general themes and key concepts. It focuses on aspects of state law that
are key to the understanding of bankruptcy law. This level of detail should
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Preface

be sufficient for most courses that include a component on state debtor/
creditor law. It should also make the concepts and procedures of state law
accessible to students whose course omits state law, but who would like to do
some background reading on the subject.

The Organization and Approach of This Book

Most law school courses call on students to do more than simply digest black
letter law. Although legal rules are important, a full appreciation of the sub-
ject requires an understanding of the policy behind the rules, their efficacy,
and their transactional impact. Bankruptcy and Debtor/Creditor: Examples &
Explanations is not simply an outline of legal rules. It discusses the reasons
behind the rules and the impact of their operation.

This book combines expository text with examples and explanations.
The textual portion provides a clear and readable exposition of the topic, be-
ginning with the basics, and moving in the direction of more intricate and ad-
vanced issues. It focuses on material that is likely to be covered in a
Bankruptcy or Debtor/Creditor course. I have tried to ensure that basic as-
sumptions are clearly articulated, that the transactional context is clear, and
that technical language is explained. (There is also a glossary at the end of the
book.)

Examples and explanations follow the textual discussion. The purpose of
the examples and explanations is to provide concrete illustrations of how the
principles discussed in the text would apply. They are also intended to be use-
ful to students who wish to test their knowledge and understanding of the
topic. A student who tries to resolve the questions asked in the examples be-
fore reading the explanations is likely to derive the greatest benefit from this
feature of the book.
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Special Notice

To keep the text readable and uncluttered, I have been very selective in the
citation of cases and have entirely omitted the citation of secondary sources,
such as law review articles, treatises, and casebooks.

Sections of the Bankruptcy Code, Title 11 of the U.S.C., are simply
cited by a section symbol (§) followed by the section number. Code chapters
are cited by the abbreviation “Ch.” followed by the chapter number.

Many hypothetical cases are used in this book as illustrations or exam-
ples. A number of them were inspired by the facts of reported cases. The
characters in the hypotheticals are imaginary. They are not intended to rep-
resent or reflect on the actual parties in any reported case referred to in this
book or to resemble any other real person. Any such resemblance is purely
coincidental.
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