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PREFATORY NOTE

When the late Professor Henry M. Hart, Jr., and I originally
planned this compilation, we had in mind primarily the utility of
such a supplement to our casebook on The Federal Courts and the
Federal System. It was designed, however to meet a need that
exists also in courses in judicial remedies and procedure which
focus upon federal practice. Successive editions, of which the last
appeared in 1978, have sought to keep pace with the rapid rate of
change in this surprisingly dynamic field. The publication in 1973
of a second edition of the casebook, prepared by Professors Paul
M. Bator, Paul J. Mishkin, David L. Shapiro and myself, with
supplements in 1977 and 1981, affords a continuing incentive to
keep this pamphlet up to date. There has been sufficient change
upon important points within the last two years to call for a
revision that will be available in 1981.

Statutes and regulations are useful principally for reference.
But the good ordering of the basic materials on the federal courts
—the Judicial Code and the rules of civil and criminal and ap-
pellate procedure—gives to each of them a further value not often
achieved by enacted law: that of a connected and intelligible
exposition which can be profitably read as a whole. Each of
them, therefore, should be available to students as a whole, rather
than distributed through a casebook in disjointed excerpts.

Partly to preserve this advantage and partly to make possible a
compact and easily manageable volume, the code and the various
rules have been printed as they stand from time to time, without
annotation or parallel printing of previous versions.

The revised rules of the Supreme Court and representative rules
of one district court have been included to round out the picture
of the procedural provisions governing general litigation in the
federal courts. The Supplemental Rules for Certain Admiralty
and Maritime Claims, the Rules of Procedure for United States
Magistrates, the new Rules of Procedure of the Judicial Panel on
Multidistrict Litigation and the Supreme Court’s Rules and Forms
governing proceedings under 28 U.S.C. §§ 2254 and 2255 have also
been included. As in the previous editions, however, the General
Orders and Forms in Bankruptey, and the rules of specialized
courts, such as the Court of Claims, the Court of International
Trade and the Court of Customs and Patent Appeals, have been
omitted.

The present edition incorporates amendments to the statutes
and the rules prior to December 31, 1980. It also includes the
proposed Federal Court Jurisdiction Act of 1973, S.1876, 93d
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PREFATORY NOTE

Cong., 1st Sess., deriving from the recommendations of the Ameri-
can Law Institute Study of the Division of Jurisdiction between
State and Federal Courts, but with important changes. In addi-
tion, H.R. 9622, 95th Cong., 1st Sess., approved by the House of
Representatives on February 28, 1978, which would have abolished
the general jurisdiction of the District Courts based on diversity
of citizenship, is set forth at the end of the pamphlet.

As was the case with the five previous editions, I am indebted
to Doris Wechsler for bearing the major burdens of this revision
of the compilation.

HERBERT WECHSLER

New York City
March 5, 1981
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TITLE 28
UNITED STATES CODE

(As enacted in Public Law 773, 80th Congress, Second Session,
and as amended to December 31, 1980

Editorial Note:

Revised Title 28 of the United States Code, Judiciary and Judi-
cial Procedure, approved June 25, 1948 and effective September 1,
1948, is the fourth comprehensive revision of the statutes relat-
ing to the federal courts. It is the third of the four revisions to
be formally enacted into law.

The First Judiciary Act of 1789, 1 Stat. 73, provided a frame-
work around which successive enactments affecting the federal
courts might have been systematically arranged. But in this
as in other matters Congress followed a practice of piecemeal
legislation. New provisions were occasionally enacted as amend-
ments to the Judiciary Act but more often as independent meas-
ures or as parts of statutes changing the substantive law. Thus
the statutes affecting the federal courts, like all federal statutes,
rapidly became a formless and confused mass.

The Revised Statutes of 1873 were the first great effort to
deal with this problem. Enacted in 1874, they codified all laws of
a general and permanent nature in force on December 1, 1873,
and repealed prior statutes outright. This was not only the first
but the last occasion on which Congress has thus enacted as law
a revision of all the permanent statutes of the United States.
The judiciary title of the Revised Statutes was Title XIII, com-
prising 563 sections.

The judiciary title of the Revised Statutes was in turn re-
vised, and the revision enacted into law, by the Judicial Code
of 1911, 36 Stat. 1087. This revision was the work of a commis-
sion which had originally been appointed in 1897 to revise and
codify the criminal and penal laws of the United States. The
duties of the Commission were extended in 1899 to include the
laws concerning the jurisdiction and practice of United States
courts, and in 1901 to include all laws of a general and permanent
nature. Having enacted the Criminal Code in 1909, 35 Stat. 1089,
and the Judicial Code in 1911, Congress, however, rejected the
rest of the Commission’s work.



Title 28 UNITED STATES CODE

The next great effort at comprehensive revision of the federal
statutes culminated in the adoption of the United States Code
on June 30, 1926, 44 Stat. 1. Warned by the numerous errors
discovered in previous codifications, Congress this time refused
to enact the Code as law. Section 1 declares the intention of
Congress “to embrace the laws of the United States, general and
permanent in their nature,” in a single volume. But Section 2
says that the matter set forth in the Code ‘“‘shall establish prima
facie” what such laws are, “but nothing in this Act shall be con-
strued as repealing or amending any such law, or as enacting as
new law any matter contained in the Code.” Successive supple-
ments to the Code have included the same provision. Thus Title
28 of the original Code, the judiciary title, never acquired the
statutory force of the Revised Statutes and the Judicial Code.

In the 1948 revision Congress again singled out the judiciary
title (and at the same time, Title 18, the Criminal Code) for spe-
cial treatment. The revision is enacted as law and includes a
comprehensive schedule of prior enactments which are repealed.

The progress of codification has never put an end to the prac-
tice of Congress of enacting, on occasion, provisions relating to
the courts as parts of statutes changing the substantive law
rather than as amendments to the Judicial Code. Nor have the
revisers ever succeeded in extracting all these provisions from
the general body of the statutes and incorporating them in the
Code. For example, Chapter 83 of the present revision, dealing
with the jurisdiction of the courts of appeals, includes none of
the numerous provisions for review in these courts of the orders
of various federal administrative agencies. Similarly, Chapter
85, dealing with the jurisdiction of the District Courts, does not
incorporate many specific jurisdictional provisions enacted in
the course of legislating on particular subjects, which may nar-
row or enlarge jurisdiction that would otherwise obtain under §
1331. To be sure of finding all the applicable statutes on juris-
diction and procedure in a federal case, therefore, it remains
necessary to examine not only Revised Title 28 but the substan-
tive statutes involved.

Revised Title 28 was embodied in Public Law 773, 80th Con-
gress, Second Session, approved June 25, 1948, which also in-
cludes additional material reprinted here. The revised title (to-
gether with Revised Title 18) was extensively amended to cor-
rect minor errors by Public Law 72, 81st Congress, First Session,
approved May 24, 1949, and has been further amended from time
to time since. As amended up to December 31, 1980 it is repro-
duced here in its entirety, with the exception only of Sections 81
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Ch. 1 JUDICIAL CODE Title 28

to 131, inclusive, of Chapter 5, which divide the several states
into judicial districts and many of the districts in turn into divi-
sions, and § 376, dealing with Judges’ survivors’ annuities.

The Bankruptey Reform Act of 1978 (Pub.L. 95-598, Nov. 6,
1978, 92 Stat. 2549) includes substantial amendments to Title 28,
some of which took effect on October 1, 1979, but many of which
do not take effect until April 1, 1984. Only those amendments
which have taken effect are included in this edition.

AN ACT”

To revise, codify, and enact into law title 28 of the United
States Code entitled “Judicial Code and Judiciary”.

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, That:
Title 28 of the United States Code, entitled “Judicial Code and Ju-
diciary” is hereby revised, codified, and enacted into law, and may be
cited as “Title 28, United States Code, section —", as follows:

TITLE 28
JUDICIARY AND JUDICIAL PROCEDURE
Part Sec.
I. ORGANIZATION OF COURTS __ . _________._ : . I
1l. DEPARTMENT OF JUSTICE ) ) : 501
I1l. COURT OFFICERS AND EMPLOYEES _ _ 601
IV. JURISDICTION AND VENUE = o 1251
V. PROCEDURE _ L 1651
VIi. PARTICULAR PROCEEDINGS __ . . I _ 2201

PART I—ORGANIZATION OF COURTS

Chapter Sec.
I. Supreme Court . R, |
3. Courts of appeals R ) L . 4l
5. District courts _ ... . 81
7. Courtof Claims _____ .. 171
9. Court of Customs and Patent Appeals . 211
1l. Court of International Trade = _ S S ) 251
13. Assignment of judges to other courts 291
15. Conferences and councils of judges _ . 331
17. Resignation and retirement of justices and judges ... 3
19. Distribution of reports and digests 411
21. General provisions applicable to courts and judges = 451
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Title 28, § 1 ORGANIZATION OF COURTS Pt. 1

CHAPTER 1—SUPREME COURT

Sec.

1. Number of justices; quorum.

2. Terms of court.

3. Vacancy in office of Chief Justice; disability.
4. Precedence of associate justices.

5. Salaries of justices.

6. Records of former court of appeals.

§ 1. Number of justices; quorum

The Supreme Court of the United States shall consist of a Chief
Justice of the United States and eight associate justices, any six of
whom shall constitute a quorum.

§ 2. Terms of court

The Supreme Court shall hold at the seat of government a term
of court commencing on the first Monday in October of each year
and may hold such adjourned or special terms as may be necessary.

§ 3. Vacancy in office of Chief Justice; disability

Whenever the Chief Justice is unable to perform the duties of his
office or the office is vacant, his powers and duties shall devolve
upon the associate justice next in precedence who is able to act,
until such disability is removed or another Chief Justice is appointed
and duly qualified.

§ 4. Precedence of associate justices

Associate justices shall have precedence according to the senior-
ity of their commissions. Justices whose commissions bear the
same date shall have precedence according to seniority in age.

§ 5. Salaries of justices

The Chief Justice and each associate justice shall each receive a
salary at annual rates determined under section 225 of the Federal
Salary Act of 1967 (2 U.S.C. §§ 351-361), as adjusted by section 461 of
this title.

§ 6. Records of former court of appeals

The records and proceedings of the court of appeals, appointed
previous to the adoption of the Constitution, shall be kept until de-
posited with the National Archives of the United States in the office
of the clerk of the Supreme Court, who shall furnish copies thereof
to any person requiring and paying for them, in the manner pro-
vided by law for giving copies of the records and proceedings of
the Supreme Court. Such copies shall have the same faith and
credit as proceedings of the Supreme Court.

4



Ch. 3 COURTS OF APPEALS Title 28, § 42

CHAPTER 3—COURTS OF APPEALS

Sec.
41. Number and composition of circuits.
42. Allotment of Supreme Court justices to circuits.
43. Creation and composition of courts.
44, Appointment, tenure, residence and salary of circuit judges.
45. Chief judges; precedence of judges.
46. Assignment of judges; panels; hearings; quorum.
47. Disqualification of trial judge to hear appeal.
48. Terms of court.
49. Assignment of judges to division to appoint special prosecu-
tors.

§ 41. Number and composition of circuits

The * twelve judicial circuits of the United States are constitut-
ed as follows:

Circuits . Composition

District of Columbia ....District of Columbia.

First ........ %5 812 2 5 M 0 o Bl Maine, Massachusetts, New Hampshire,
Puerto Rico, Rhode Island.

Second ..............c... Connecticut, New York, Vermont.

Third .issssposwieswisss Delaware, New Jersey, Pennsylvania, Vir-
gin Islands.

Fourth .ucssvicmsssnimes Maryland, North Carolina, South Carolina,
Virginia, West Virginia.

Fifth «ivsovasssrsnssns District of the Canal Zone, Louisiana, Mis-
sissipi, Texas.

SIXEE . .c.vcinimsmansoss Kentucky, Michigan, Ohio, Tennessee.

Seventh .....s:cimaeoons Illinois, Indiana, Wisconsin.

Eighth ................. Arkansas, Iowa, Minnesota, Missouri, Ne-
braska, North Dakota, South Dakota.

Ninth .............. ... Alaska, Arizona, California, Idaho, Mon-

tana, Nevada, Oregon, Washington,
Guam, Hawaii.

Tenth .................. Colorado, Kansas, New Mexico, Oklaho-
ma, Utah, Wyoming.
*Eleventh ............ Alabama, Florida, Georgia.

§ 42. Allotment of Supreme Court justices to circuits

The Chief Justice of the United States and the associate justices
of the Supreme Court shall from time to time be allotted as circuit
justices among the circuits by order of the Supreme Court. The
Chief Justice may make such allotments in vacation.

A justice may be assigned to more than one circuit, and two or
more justices may be assigned to the same circuit.

* Effective October 1, 1981,  For the provisions in force until that date,
see the 1978 edition of this pamphlet, at p. 5.
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Title 28, § 43 ORGANIZATION OF COURTS Pt. 1

§ 43. Creation and composition of courts

(a) There shall be in each circuit a court of appeals, which shall
be a court of record, known as the United States Court of Appeals
for the circuit.

(b) Each court of appeals shall consist of the circuit judges of the
circuit in regular active service. The circuit justice and justices or
judges designated or assigned shall also be competent to sit as judges
of the court.

§ 44. Appointment, tenure, residence and salary of circuit judges

(a) The President shall appoint, by and with the advice and con-
sent of the Senate, circuit judges for the several circuits as follows:

Circuits Number of Judges
District 6f Columbia: . cvvs saswsins eusmmpms sasmn s o0 smssmsn 11
0 7 4
SECONA ..o e 11
T hird ... e e 10
Fourth ... e 10
FEEER . v e tiemnmomosimosimn sminomes o nom e omo i e w s & 066 80 21903 05 91 638 14
SER  coiwnaims sasis ss sos Wi iNsEEEsE PRGNy AHIEE ERMET R 8 11
SEVENE R . ..o e e e 9
Eighth oo e 9
N £ 7 ¢ 23
b 125 ¢ 1) o AU PR PSP 8
faall 1 (=572 0 17) o (R S S PR T T TR AL 12

(b) Circuit judges shall hold office during good behaviqr.

(c¢) Except in the District of Columbia, each circuit judge shall
be a resident of the circuit for which appointed at the time of his
appointment and thereafter while in active service.

(d) Each circuit judge shall receive a salary at an annual rate
determined under section 225 of the Federal Salary Act of 1967 (2
U.S.C.A. §§ 351-361), as adjusted by section 461 of this title.

§ 45. Chief judges; precedence of judges

(a) The circuit judge in regular active service who is senior in
commission and under seventy years of age shall be the chief judge
of the circuit. If all the circuit judges in regular active service
are seventy vears of age or older the youngest shall act as chief
judge until a judge has been appointed and qualified who is under
seventy years of age, but a judge may not act as chief judge until he
has served as a circuit judge for one year.

(b) The chief judge shall have precedence and preside at any
session of the court which he attends. Other circuit judges shall

have precedence and preside according to the seniority of their
commissions. Judges whose commissions bear the same date shall

“ Lffective October 1, 1981. For the provisions in force until that date,
see the 1978 edition of this pamphlet, at p. 6.
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Ch. 3 COURTS OF APPEALS Title 28, § 48

have precedence according to seniority in age. The circuit justice,
however, shall have precedence over all the circuit judges and shall
preside at any session which he attends.

(c¢) If the chief judge desires to be relieved of his duties as chief
judge while retaining his active status as circuit judge, he may sb
certify to the Chief Justice of the United States, and thereafter the
circuit judge in active service next in precedence and willing to
serve shall be designated by the Chief Justice as the chief judge of
the circuit.

(d) If a chief judge is temporarily unable to perform his duties
as such, they shall be performed by the circuit judge in active serv-
ice, present in the circuit and able and qualified to act, who is next
in precedence.

§ 46. Assignment of judges; panels; hearings; quorum

(a) Circuit judges shall sit on the court and its divisions in such
order and at such times as the court directs.

(b) In each circuit the court may authorize the hearing and de-
termination of cases and controversies by separate divisions, each
consisting of three judges. Such divisions shall sit at the times
and places and hear the cases and controversies assigned as the
court directs.

(c) Cases and controversies shall be heard and determined by a
court or panel of not more than three judges, unless a hearing or
rehearing before the court in banc is ordered by a majority of the
circuit judges of the circuit who are in regular active service. A
court in banc shall consist of all circuit judges in regular active
service.

(d) A majority of the number of judges authorized to constitute
a court or division thereof, as provided in paragraph (c¢), shall con-
stitute a quorum.

§ 47. Disqualification of trial judge to hear appeal

No judge shall hear or determine an appeal from the decision of
a case or issue tried by him.

§ 48. Terms of court

Terms or sessions of courts of appeals shall be held annually at
the places listed below, and at such other places within the respec-
tive circuits as may be designated by rule of court. Each court of
appeals may hold special terms at any place within its circuit.

Circuits Places
District of Columbia ................ Washington.
First .. ... e Boston.
Second ... New York.
PThirgd cicssssvsmssvinsmmumigasmesedea Philadelphia.
Fourth ........ . ... .. ... . . . .. ... Richmond, Asheville.
Fifth ... e New Orleans, Fort Worth,
Jackson.
Sixth ... e Cincinnati.



