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PREFACE
by Mark S. Kende®

In his classic work Democracy in America, Alexis de Toqueville wrote
that the United States Supreme Court has enormous power but that “it is
the power of public opinion. [ The justices] would be impotent against
popular neglect or contempt of the law. ” Specifically, the Court has the
significant power to declare laws or actions unconstitutional and its
decisions are binding. @ Without popular support, the Court would be

£

impotent because it lacks the “power of the purse” or “the sword” as
Alexander Hamilton stated in The Federalist Papers No. 78. The Court’s
power is especially impressive considering that the U. S. Constitution
does not make its role clear.® Thus, how has the Court obtained public
support? This important book by Professor Ren Donglai chronicles the
Court’s history and helps provide explanations for the Court’s authority and
legitimacy. As a longtime American observer of the Court, let me suggest
that the answer regarding public support depends on several factors.

First, the Court provides legal reasons for its decisions. The justices’

personal or political preferences are not supposed to matter. The Court’s

@® Mark S. Kende is a Professor of Law, the James Madison Chair in Constitutional Law,
and the Director of the Drake University Constitutional Law Center.

@ Marbury v. Madison, 5 U. S. 137 (1803).

@ Anicle Il of the U. S. Constitution states that, “The judicial power of the United
States, shall be vested in one supreme Court, and in such inferior Courts as the Congress may from
time to time ordain and establish. ” But Article III does not specify the significance of the Supreme
Court’s rulings regarding cases falling within this judicial power.
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opinions rely on the text of the U. S. Constitution, the intent of the
framers of the Constitution, previous Supreme Court decisions on similar
issues ( precedents ), the structure of the Constitution, public policy
considerations, and moral reasoning. Supreme Court -constitutional
decisions therefore seem to rise above ordinary politics and embrace a
higher reason that deserves respect. @ This is the rule of law. It is no
accident that the Court’s most frequently questioned decisions are those
that, by contrast, appear the most political such as Roe v. Wade@ and
Bush v. Gore. @

Second, the Court’s results usually coincide with public opinion. ®
Thus, though Supreme Court Justices are unelected, they read the election
returns, as Martin Dooley stated. For example, during the Great
Depression in the 1930°s, the United States suffered huge unemployment
and other massive economic problems. President Franklin Delano
Roosevelt ( FDR) proposed a “New Deal” of federal laws that were
designed to help the poor and the hungry. Initially, the U. S. Supreme
Court ruled these laws were unconstitutional exercises of federal power. ©
These laws interfered with the states and with the free market economic

system. But as the Depression continued and FDR was reelected, the

@ Numerous legal scholars, however, have argued that the Court’s constitutional decisions
reflect political preferences dressed up in fancy legalistic language. Mark Kelman, A Guide to
Critical Legal Studies ( Cambridge: Harvard Univ. Press 1990).

® 410 U. S. 113 (1973) (abortion restrictions ruled unconstitutional ) .

@ 531 U. S. 98 (2000) (resolving Presidential election).

@ Jeffrey Rosen, The Most Democratic Branch ( New York; Oxford Univ. Press 2006) p. 4
( “Whether the moderate justices on the Supreme Court are self — consciously reading the polls,
neutrally interpreting the Constitution, or trying to compensate for other polarities in the system,
their high profile decisions, for much of the past two centuries, have been consistently popular with
narrow majorities (or at least pluralities) of the American public. ")

® Carter v. Carter Coal Co., 298 U. S. 238 (1936) (striking down laws protecting coal
workers) .
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Court reversed course and upheld these New Deal programs. © The Court’s
recent decision affirming gay rights, Lawrence v. Texas, @ only came after
numerous other states had repealed their laws against gay sex, reflecting a
change in public attitudes. @

Moreover, in order not to disturb popular expectations more than
necessary, the Court’s most significant rights decisions often have a
minimalist component. @ After the Court ruled that racial segregation in
public schools was illegal, the Court was cautious in its remedy because it

feared social chaos. ® Also, the Court has rejected arguments that the U.

@ United State v. Darby, 312 U. S. 100 (1941) (upholding laws that prohibit sub —
standard wages and hours requirements for workers). FDR also engaged in the notoricus “ Court
Packing” plan in which he tried to add justices to the Court who would support his position
regarding the New Deal legislation. Though Congress rejected his effort to add new justices, the
Court did shift positions eventually as indicated in the text. William E. Leuchtenberg, “The
Origins of Franklin D. Roosevelt's ‘ Court Packing’ Plan,” 1966 Sup. Ct. Rev. 347.

@ 539 U. S. 558 (2003).

@ At the time of the decision, 50% of the public believed homosexual relations should be
legal. Karlyn Bowman, Attitudes About Homosexuality and Gay Marriage, A. E. 1. Studies in
Public Opinion (May 20, 2005).

@ Cass Sunstein is known for his minimalist theory of constitutional interpretation developed in
the book, One Case at a Time: Judicial Minimalism on the Supreme Court { Cambridge: Harvard Univ.
Press 1999). U. S. Supreme Court Justice Stephen Breyer has recently authored a book that supports a
version of minimalism that seeks to ensure that the legislature makes most of society’s important
decisions, not the courts. Active Liberty, Interpreting Our Democratic Constitution ( New York: Alfred
A. Knopf 2005). Critics of the Court, however, have said that its minimalism protects the vested
interests of corporations, and the wealthy, and can never bring about meaningful social change. Ran
Hirsch, Towards Juristocracy (Cambridge: Harvard Univ. Press 2004) ; Gerald Rosenberg, The Hollow
Hope (Chicago: Univ. Chicago Press 1991).

® Brown v. Board of Education, 349 U. S. 294 (1955) (Brown II) (the federal district
courts should act “with all deliberate speed” ). Morton Horwitz, The Warren Court and the Pursuit
of Justice (New York: Hill and Wang 1999) p. 29 —30 ( “The Supreme Court’s decision in Brown
II reflected the justices’ understanding that they were initiating a social revolution. ”) The Court’s
unwillingness to order an immediate remedy has, however, been harshly criticized. Paul Gewirtz,
“Remedies and Resistance,” 92 Yale L. J. 585, 613 (1983) (quoting former U. S. Supreme
Court Justice Thurgood Marshall as stating that of enf

- P t

ing rights only occurs when
Negroes are involved) .
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S. Constitution contains implied socio - economic rights given the
transformative implications of such a decision. ®

Third, the Court has garnered public support because its judicial
opinions appear to be authoritative and even transcendent. They are issued
mysteriously, as if from an oracle rendering divine pronouncements
regarding a holy parchment, namely the U. S. Constitution. The majestic
columns of the Supreme Court building suggest ancient Rome, and the
justices wear long black robes. The Court’s internal debates are secret,
unlike when Congress debates legislation on the television station C -
Span. @ The Court will not even televise its formal oral arguments. The
Court’s members seem above the political fray as they are unelected, serve
for life, and cannot be removed unless they commit a terrible misdeed.
They are independent from the other branches even though they are
appointed by the President and confirmed by the Senate. The Court’s
mystique is heightened by the fact that the justices do not give many

@ Dandridge v. Williams, 397 U. S. 471 (1970). The Court, by contrast, got itself and
the nation into trouble with its unnecessarily broad decision striking down the Missouri Compromise
regarding slavery in Dred Scott v. Sandford, 60 U. S. 393 (1856).

@ 'The Court’s relative privacy, and the other factors mentioned in this Preface, may make a
difference in the popularity of the various branches. A January, 2006 poll by CBS news revealed
that 86% of the public had at least some confidence in the U. S. Supreme Court. More
specifically, 22% said they had a “great deal” of confidence, 27% said they had “quite a lot,”
37% said they had “some,” and 13% said “very little. ” CBS News Poll: Americans “ Undecided
" on Alito, Jan. 9, 2006 http: //www. cbsnews. com/stories/2006/01/09/ opinion/polls/
main1192317. shtml (last visited Sep. 7, 2006). By contrast, only 27% of the public approved
of Congress around that time while 57% disapproved. CBS News Poll, Congress, Ethics, and Jack
Abramoff, Jan. 5 - 8, 2006 hitp; //www. cbsnews. com/htdocs/CBSNews_ polla/JANA -
CON. pdf (last visited Sep. 7, 2006). The gap between the Supreme Court and Congress in the
public eye is longstanding.



