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Abstract

The subject of this dissertation is contract for the
benefit of third party. Contract for the benefit of third
party has gained generally recognized in the laws
worldwide; it reflects that the model of contract is
changing from two-side to three-side. This phenomenon
is not characterized by the fact that the number of parties
who take part in contract is increased, but that of the
parties who have been affected by the effect of contract.
That is, not only the parties of contract but also the third
party as non-party of contract has been affected by the
effect of contract directly.

Applying the comparative method of legal research
to discuss from several aspects, this dissertation
observes the justification of contract for the benefit of
third party and its accompanying legal configuration of
institution are the center question. Contract for the
benefit of third party involves the interest of three
parties, coordination or balance of the interest between

these parties is always the key point. As far as the
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balance of interest is concerned, the established rules of the two-side model of
contract have been considered in the analysis of three-side model of contract.
Although contract for the benefit of third party has led to some change of
traditional model of contract, it retains the nature of “contract”. The social
theory of contract should not expand @he consequences of the change of model of
contract; after all, what have been changed are rigid doctrines of traditional
theory of contract or institutions of contract, not the foundation of contract law.

Except for introduction and conclusion, this dissertation consists of six
chapters.

Chapter [ discusses the definition of the conception of contract for the
benefit of third party, and the differences between the institution and other legal
systems which also inivolve three parties relations. The purpose is to determine
the subject of this dissertation, making some understanding of the particular
functions of the institution of contract for the benefit of third party.

Chapter I explores the historical development of contract for the benefit of
third party in continental law system and Anglo-American law system, and
points out that the institution of contract for the benefit of third party in
continental law system has developed around the rule of Roman law, alteri
stipulari nemo potest, and that around the principle of privity of contract in
Anglo-American law system. This discussion highlights the problems and
solutions when the institution of contract for the benefit of third party is
established in the law. From the historical development of the institution, two
distinctive characters can be seen: Firstly, substantial equity overcomed
formally reasoning; Secondly, the right of third party has been recognized
through legal fiction.

Chapter Il analyses the theoretical foundation of contract for the benefit of
third party, mostly focuses on the justification of the institution. This chapter

has first discussed the principle of privity of contract, setting up the relation
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between the principle and contract for the benefit of third party. After that, it
has thoroughly discussed the justification of the right of third party from the
aspect of the oxthodoxical theory of contract, will theory, and shows that the
feasibility using this theory to justify the right of third party, and its difficulties
and solutions of the theory today.

Chapter [V and chapter V studies the basic structure of the institution of
contract for the benefit of third party, and the basic links of it are the benefit of
third party and the duty of promisor to perform to third party. Chapter IV
discusses the benefit of the third party, particularly its acquisition and
consequences. Chapter V analyses the duty of promisor and the remedies of
Leistungsstérungen. Through these discussions, it makes clear the concrete
contents of the institution.

Chapter VI explores the new development of contract for the benefit of
third party in 20th century, and expounds the rules in our current legal system.
After evaluating the three drafts of Civil Code which have been drawn up by
scholars, the dissertation puts up some suggestions about the establishment of
general rules of contract for the benefit of third party in the future Civil Code of

the People’s Republic of China.

Key words: contract, contract for the benefit of third party, privity of

contract, will theory, the principle of freedom of contract



