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Abstract

To protect individual’s rights and lawful interests, legal boundary should be
set against the negative impact of administrative flexibility and discretion. The
concept of protection of reliance was introduced by domestic scholars to regulate

the revocation of beneficial administrative decisions. But the concept is just ap-

plied in very limited circumstances, and it doesn’t cover the change of policy and
unequal treatment in the administration. Actually, principle of protection of legiﬁ-
mate expectations in administrative law (herein after is referred to as the “PLE
principle” ) is the corresponding scheme to solve the aforementioned problems.

‘ Even though many foreign scholars have explored the PLE principle, their
works are based on the background of matured legal system where the legal rule
has a high degree of stablility and predictability. In China, however, we are still
in the process of economic transition and in the long march to the rule of law, the
stablility and predictability of legal rules are accordingly not so good as the case in

western countries. Whether and how the PLE principle in western countries can be

integrated in China’s administration practice is the key issue which will be ex-
plored by this book. I will put the analysis of the PLE principle in the background
of fast legal change in China, and sum up the mechanism required for the protec-
tion of legitimate expectations after systematic study and comparative law research.

The book is divided into three parts after a short introduction.

Part I discusses the origin and composition of the principle to address the is-
sue of the PLE principle’s definition. This part is further divided into three sec-
tions: origin of the PLE principle, the relationship between the PLE principle

and the principle of protection of reliance, the composition of legitimate expecta-
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tions and the protection tools needed to safeguard individual’s legitimate expecta-
tions. The social background and main contents of the PLE principle in Germa-
ny, EU, France, UK and USA are briefly introduced to draw a picture to the
readers that the principle has been recognized in major countries as one of funda-
mental principles in administrative law. Admitting that they are referred to the
same subject, the author argues that the PLE principle’s application scope is
broader than the principle of protection of reliance. The PLE principle is also
more accurate from the perspective of legal certainty as it's an objective standard
and protects the reasonable expectations arising from and induced by the specific
administrative activities; on the contrary, the principle of protection of reliance
is a subjective term, focuses on individual’s reliance, thus probably leads to un-
equal legal effect of the same administrative activity on different individuals. The
article goes on to analyze the composition of the legitimate expectations: (i) Ex-
pectations should be induced by an administrative activity. Even though poli-
cies, decisions, undertakings and contracts may induce an individual to an ex-
pectation, the public agency’s omission or inaction generally not. (ii) The con-
tent of the expectations should be reasonable, and the standard for that is what a
“prudent person” expects and the standard should be tailored to the different ad-
ministration scenarios. Where a legitimate expectation has been produced, pro-
cedural protection, substantive protection or compensatory protection to the con-
cerned individual should be provided.

Part II keeps close watch on the theoretical basis of the PLE principle to ad-
dress the issue why we should protect expectations. From the perspective of ju-
risprudence, rule of law demands the administrative agencies abide by the prin-
ciple of legality, but it also pursue for legal certainty, individual autonomy and
equal treatment. The PLE principle is a product on the basis of legal certainty,
and it's also a precondition to sustain the presumed validity of administrative ac-
tivities. In the eyes of economists, the risk of the policy’s change is one of im-
portant factors which should be considered by the market participants. The risk
of policy change is hard to avoid through commercial insurance as no such insur-
ance available, and the PLE principle actually takes the shoe of the insurance to
encourage investment and facilitate development. According to the research of

physiologist, people have the bias of avoiding risk and of favoring status quo,
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and the PLE principle fits with this bias of ordinary persons. From the viewpoint
of public administration scientists, protection of legitimate expectation will not on-
ly benefit the individual, but also be good for strengthening the relationship be-
tween the government and governed, for improving the efficiency of the adminis-
tration.

Part III concentrates on how to effectively protect legitimate expectations in
administrative law. The protection mechanism is discussed under four scenarios
respectively, and relevant protection mechanism is summarized after comparative
law study on the protection practices in key jurisdictions. To sum up, multi-facet
protection measures which tailored to relevant context should be provided.

(i) The policy change scenario. Taking the legal transition into considera-
tion, more discretion should be provided to China’s administrative agencies to fa-
cilitate their substantive policy formulation. Furthermore, policy change should
be encouraged via evolution instead of revolution. As to the protection mecha-
nism, transitional measures or grandfather clause should be adopted to reduce
the negative impacts of harsh policy change, hearing should be provided and rea-
sons should be given to the interested parties, and compensation may be availa-
ble in limited circumstances.

(ii) The revocation of beneficial decision scenario. This scenario can be
further divided into two sub-categories: take back a lawful beneficial decision,
relinquish an unlawful beneficial decision. Whatever the case, sufficient proce-
dural protection is a must-be condition if the administrator seeks to revoke a ben-
eficial decision. Lawful beneficial decisions generally cannot be taken back ex
post, unlawful beneficial decisions is also presumed valid and irrevocable if the
recipient commits no fault. Compensation should be provided where, for the pur-
pose of public interests, a beneficial decision should be revoked.

(3) The off the policy track scenario. Where the administrative agency sets
the policy on the criteria of the exercise of discretionary power and doesn’t apply
that policy to a matching case, its practice may be accepted if reason is given
and it is not arbitrary.

(4) The breaching undertaking or providing untrue information scenario.
Only formal written decisions can induce expectations and compensation is avail-

able only in limited cases.

Subject Word: Legitimate Expectations, Legal Certainty, Rule of Law
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