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ABSTRACT

The book is a theoretical monograph focused on the ICSID (In-
ternational Centre for Settlement of Investment Disputes) annul-
ment system, and also one in “International Economic Law Collec-
tion of Xiamen University”.

The legal authority of the ICSID annulment system is the Arti-
cle 52 of the Washington Convention, which defines the following
five reasons for annulment: the Tribunal was not properly consti-
tuted; the Tribunal hds manifestly exceeded its powers; there was
corruption on the part of a member of the Tribunal; there has been
a serious departure from a fundamental rule of procedure; the a-
ward has failed to state the reasons on which it is based. Compared
respectively with the reasons for annulment with the same name
under private international commercial arbitration, those defined by
the Washington Convention generally have broader extension.
However, based on these reasons for annulment, ICSID ad hoc
committees normally do not begin to review an award with a view
to negate material substantive errors. The author gives a systemat-
ic comment on the framework of the ICSID annulment system, and
conducts some study, comparison and analysis on ICSID’s practice
in applying these reasons for annulment. Then, the author points
out that, not only the ICSID awards shall be substantially fair, but
also ICSID arbitral review system shall be entitled to review sub-
stantial probrems so as to safeguard the substantial fairness of IC-

SID awards. Thus, as the only arbitral review system in ICSID
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mechanism, the ICSID annulment system suffers from the chronic
illness of weak review. Faced with severe crisis, ICSID attempted
to take steps to remedy this problem. However, ICSID has no via-
ble solutions in fact due to the impossibility to thoroutghly amend
the Washington Convention in addition to the self-containedness of
the ICSID mechanism. Consequently, China’s countermeasure
should be prudently accepting the jurisdiction of ICSID. To achieve
this end, China should make some necessary remedies to the bilat-
eral investment treaties it has recently contracted.

The full text of the book is divided into three parts; Introduc-
tion, Text, and Conclusion. The Text consists of four chapters.

Chapter 1 deals with the overview of the ICSID annulment sys-
tem in light of updated data. The author introduces, analyses, and
studies the legal authority and characteristics of the system, the
conditions to initiate the system, the powers and functions of the
specific annulment organ under the system, i. e. , the ad hoc com-
mittee, with a view to facilitate in-depth follow-up study in the fol-
lowing chapters.

The focus of Chapter 2 is the reasons for annulment under the
ICSID annulment system. This chapter deals with the five reasons
for annulment provided by the Article 52 of the Washington Con-
vention one by one: the Tribunal was not properly constituted; the
Tribunal has manifestly exceeded its powers; there was corruption
on the part of a member of the Tribunal; there has been a serious
departure from a fundamental rule of procedure; the award has
failed to state the reasons on which it is based. This part of dis-
course follows such a sequence in general;: The connotation of the
reason for annulment with the same name under private interna-

tional commercial arbitration, some basic problems on this reason
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for annulment, the application of this reason for annulment in the
ICSID annulment system, and the differences between this reason
for annulment and that with the same name under private interna-
tional commercial arbitration. Through the aforesaid introduction,
analysis, comparison, and conclusion, this author points out that
these reasons for annulment are mainly procedural. Although com-
pared with those with the same names, most of the reasons for an-
nulment under the Washington Convention have relatively broader
extension due to the excessive limitedness of their number, so as to
cover some of other procedural irregularities, and they do not hence
normally extend to the field of a substantive review.

Chapter 3 conducts an all-around study on the challenge faced
by ICSID annulment system. In the ICSID annulment practice, ear-
ly ad hoc committees had attempted to distort procedural reason for
annulment in order to review the substantial aspects of ICSID a-
wards, which obviously could safeguard the substantial fairness to
some extent, but ultimately substantial fairness was discarded by
ICSID annulment system because of severe criticism. So the sub-
chapter 1 begins with reviewing and analyzing the historical
process. Subchapter 2 discusses the extent of fairness needed by
ICSID arbitral awards from the perspective of party autonomy,
public interest nature inherent in investment disputes, and the sus-
tainable development of ICSID arbitration. It concludes that ICSID
arbitral awards need to be substantial fairness and ICISD arbitral
review system should have safeguarded the substantial fairness of
ICSID awards, so there is huge discrepancy between the factual
effect of ICSID annulment system and factual needs of ICSID arbi-
tral awards. Due to the peculial experience drawn from investment

arbitration cases under Chapter 11 of North American Free Trade
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Agreement, the U. S. has recently powerfully promoted the reform
of review system under investment arbitration by establishing arbi-
tral appellate regimes. It is hoped that the arbitral appellate regime
could begin to review an investment award with a view to negate
both procedural errors and substantive errors so as to safeguard
both procedural fairness and substantive fairness. This represents
severe challenge to ICSID annulment system, as well as draws at-
tention to the once-neglected problem that ICSID annulment system
only conducts weak review. The subchapter addressing this topic is
subchapter 3. ICSID is forced to launch a proposed reform to estab-
lish ICSID Appeal Facility system recently. Interested contracting
states to the Washington Convention could accept this Appeal Fa-
cility system by amending the convention as between themselves.
Subchapter 4 analyses the proposed reform and points out that, al-
though it is well intended, the self-contained nature of ICSID arbi-
tration regime makes it incompatible with the regime. If ICSID
does want to establish the Appeal Facility system, then either the
Appeal Facility system will contribute nothing to the job of making
the value orientation in the ICSID annulment system right, or the
Appeal Facility system will make ICSID arbitration a mere figure-
head. In addition, ICSID now do not have any viable solution to
this defect due to the impossibility to amend the Washington Con-
vention and the strong self-containedness of the ICSID mechanism.

Based on the above chapters, chapter 4 points out that China’s
countermeasures should be prudently accepting ICSID jurisdiction.
Firstly, subchapter 1 illustrates why China should prudently accept
ICSID jurisdiction in light of China’s specific conditions. Secondly,
subchapter 2 make a conclusion and analysis on the status quo of

China’s acceptance of ICSID jurisdiction, with the view that
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China’s attitude towards ICSID jurisdiction have changed abruptly
after 1998— from limited partial acceptance to complete accept-
ance. Finally, subchapter 3 discusses the remedies China should
take in detail, emphasizing that the following two points are most
important; Point No. 1. As to the scope of acceptance, China
should step back to the previous partially acceptance model, with
the package partial acceptance of ICSID jurisdiction in principle,
and complete acceptance on a case by case basis; Point No. 2. As
to the application scope of most-favored-nation clause, China
should make use of more explicit wording clarifying that it doe not
apply to dispute settlement matters.

Key Words: ICSID; annulment; substantial fairness
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