XTANFA YINSITIQUAN YANIJIU

YRALAHE LR



YANIJIU

7
-
=
-
-
w
P
-
P

XITANFA




BAHERRE (CIP) HiE

BEBANIR/ HEE . —Iba. PEEESR¥
HipR4t, 2007.6

ISBN 978 -7 -5004 - 6249 -1
[. %

m. #%--

Iv. D913.04
T E A E H1E CIP BB (2007) 2090302 5

AR 5K X1
TG4
AR At
HE &t
A G

£ 9
EXE
K
FAE
F #

. Bafh - AB#L - BF5E

AR AT

A4 THITENEER
SERISEZEEHE

YRALAh4E dhi
LTI RA R 158 5
010 - 84029450 ( fiRIy)
http: //www. csspw. cn
FEBIE

e R EIRI
2007 6 A% 1 IR
710 x980 1/16

16

266 T

29.00 7T

g

iT

=

100720

ZEEEIT
2007 4£ 6 A% 1 ERRI

NBLPEH NP ERTED

e @R

| ERROEES AR TR RBR



fF

BaAh, 1ER— AL R R BRI R BRI H 28 2 2 B
MARBIRE, XEMEEX ERBRT BN FARSENEMT 248, FH
MEH KR BASCARKES, ARBRERARZRI, MERRPHEK
WHAEK, B, 1EN—FSDAEEBTIREK A 2 2 RS AR it
FEENRE LB ZARNARRERERRT

R, HEEELSRBMBUFRENAEY K, BARRBREEZE
AW RERR AT RELENRIEM RN, dEkhE LB Z RN
B H 25T B BB AR E . AT (R B E AU A S A it 2 4
HYEMRIR T, EABTHSNPARBHEEMRP TR, S ARBLIE
PeEARK AR RRY, RERSEmENILFRRS, ERXEH MR
TAANGBRHTEB N WERMIRE, AP ERCERIEEETEEREE
HIBIR KB IA R FEEACH], H i AL ATl AR A BRI SL B AR AR A
AR R ERMARE.

RSB ABIR R, —TEFERERSCIMFEEEEANT X, B
FERBNEEMFROUARAKEEEARAARBBIT K; H—HELR
BRI RIRARPERBMEANHEK ., ERERT, BBSEIGHREE S
B — L IR AR SR R AR 2 R AR E AN F7 o T ZE AR B 2% BRRASUR
MBATERBFRES B P IRWEZE M FESHATIRER %, PUEMNH
AT B AR SF o BRAMN S B ZAR 7 LA B A A AU 22 ] 9 B 5K A
RIGXFFE, ERAREEERERNESGEZ —, RBIALERTAN
R TH AR S E RN BN SRE, HRBRMRENTE., BEM
MBS Y HUEZARROAR, BREAT ZEFEAS, BZ
HAt EAEMAELERAAR, EERLE ., fTEHRE . HFEERE, THH
BUR U BEZAEHA RN REEE T HFERM SR EF AR
FARE EL AT BB, ik Su 45U N [ ZRAR ) B3 B R R A B R B B
RIS SLIEE T ELB PN NES —NEE Bin, X ERHEXRSKEIE



2 RERBATR

MLBRZR BT Rt B R R B — R EEATRMAS, M
F, FEERE T RRASUREA HAT S ST e A fHE,

FENMNREREEE ENARECENRRBAURS, FHART—E
BEMEROFRER, BEEEEZENA BT R BSTEHE S
W55, THERERBAMBIRMEZEMRLD, RE-LERBLBRENER
RABRMY T A XBARRPHESBERAMER R, FLEE DI
BT TRRAROTRY, BEXRRMARFITERMNAIELEARE, X5
KEMPARMN K BEMAGABEELTEA S, ExRBAMEERER
FRMEMMERRAEZ —, R RIESER AR H RSB IREZ
—, {EEBIRS L “BERARIR SEERMFOTRAA . #
ABEMBR, HRAELRINLENEEE BEBOUERTIREN
PR MBI E RG] 5. BERRAEN A REFLFZ—FRR, R
BEX R R AAAE 2 T R A AR AT T R NE B AR g S B A
WRER, HHEPEMRSRENAFN, SRERENXAFERBEEM
YRR MR e, XA RERMEEAMA L TR MR IR MEL D)
K, MAEANHLEFENFRAESNRNSBE, EEEHTNERRR
WEEHAT T LR RGN ERAMFR, Rl T —RIFQRENMAFHET
WAREHTANSIE, HFHRAEEEBANAE. BERRBSIFERLRYE
HEEH., BASHEE AR SPE. BANS B hREERR
BHEBEREN ., BERBARKM S SEEIIEAR S RERMAERR
H5XFFRE RS TALENERRIR, SR, EEREEZR,
PR ULREFER BB, WX RN FFAEN T PR RER
PR, BRI S BURAE B4 FF 5 R BE LA B 38 0 40 4L B B MU T ML AR 97 A1 52
R R A BHT H F] EINEA

REMR, ABEABERAHARNREERE, TREX BRI
RIBRA , R % 28 B AR B2 B 58 38 AR AR A H M B B BRI 3R

K TRk
20064610 H25 H



ARE R

RAVEFELE— P THRANT R, BANMMETE H 28 T8 AN
HEMALGER, FP N ABRE SR A% RSB B Rl
FELMG, “HePWEXHAREE, XEFRAEERENAARL, AR
REEVEFEHBRFACHACHRNE T, BFMABRKNE FEL
Ve Y

BRI B ALK B 0 SC B 3 4 R 7 2% R A 78 SE LR B
Y R AR B AT R 7E R B R SR B BUB MRS R, (B SURK
BRI M BRSHB . EERANHIRAEXAEELFAE ELHNE
RS RS R S ERE R, AR RENR BTN ME
AMiE,

LHEEFBMEXEMBFURGIE. FIRTERENE T BRAME
BTSSR, MO T AR E S, HATARSES
FERBRMHR T,

3 E X AR AR R E KRR B IHIG] . BB
M H I AR BB, R TR, Rk aaF s
LA B R T AR B R P BRI SR, SR T IR 24
EXRBERBES ., —RAIMENEENFRBAUE T RARE, U
ABSSIERBESER; —REEST TRANE LR EERNEFES
FERNSHEP A REANF BB, SRERASE T RAMBRH
RBAEM R E A AR B, DU R R BB A — 18
HIOTH ‘

8, WEEER ., BRRKERHTEKE =2 E X R L
B R (T LA AT R N i AR T T 2 M B AT AIIE . — R ZEBALR)
HAMERAE, BT XERRETE (O B B R 0 B IS 0 AR AE L
MAPUES, BEXRAREE. FEBRBMBHBESRT THE. Likh
Wk, REABNERESMHERTERGAEY, i SERTEER



2 RHERLAR

T AE IR R (0 S MM BB —— ABSRET, XE ARG AU th—
Fo “RMEEAFISTEARERE, ST T AU JE M AUR BT LA i)
Sk, WIE T BARMUR LR LR AR, T EL R E R AR AL
TARA ., SRAEEEEMEAT, 3 (HREELE) BRH 124 4~
R4 E Rk R B R AV TR (R ML T 902, SMTIRIE T 1
FE R AR SRS AAYE . TUR M EFREATEA R, W EE MR
SR 4y I S L 2 24 B R B 6 R DML TE AT T BRI , A
9T BRI E R RS R A RS, EE T LR B RIS A B3t
9Bk IRV A3 FE B ST 7E — IR SR S b

B, SRR . WA, BRI AT B R
FTREMIRMER. —REELRARGEREHTARA, BEA
FEA S HERR 72 B AR VEAR 250, HB7m T B 32 15 B B0 R 5
B CRBBANNEEELTFRALE. REBEETAREESNAR
B SRR, BRABMUEP 2 EOETFREBRNET. ARUE
KSR OMEZENE, (B T 2 BORAAL BT A 69 AT F LR SR
F LTSRS o R 7S ) AR 0 48 R A A 6 2 0 R 28 2 LA D
o R £ BRI IE A R AR . R RIS
NEVE, BAYEIIANEANE, B E L AACRIREE X B R BT T
AT 5 R

BOUR, 4085 T BT EA M SRR R, e
MEEEENY: (1) BEARP AT, EEREEOAD;(2) &
FAMTE R IFEOAME, BESRAERARE: (3) WHER, 54
AMRR, WERREEHER; (4) B0 3H 8 HIER K605,
WERFANNERS, BEWEEERAY: (1) BRARNHHNLE,
(2) BAMURIPTIEE: (3) BANRNAEDIE. BRENARZIHR
AEOTSERAAR, BAEQEREENOTLLER YRR N EEAL
AR, BV 2 H BV BRI BRI A SR RO X R, A AR
B A I B o AR BE45 2 B R ZE AL B SR 5 A L BB D 0 (R 97 R 5
AR, R MR AT T AR 2 B AR B0 B R 5 1 o R SR B
BRMA 06 B 5 (X B, e B R A R P B AR X 5 5 B
3, BEALRERA S EERAREERR, 87T AIRHEN R
FIR0 BRMAT RO, LU et 76 o ML A B A0 T o AT 7 PR R 0 5

“mﬁﬁﬁho



RABERE 3

BHE, RAUEN T8 AUR R — Rl LU LR 24 00 LA BR ] f9 5 A< 42
M, ARBEMRAICFIE . BRI GR B (B 265 = N2 T % B RAAR R ) A A
HE#TTIHEMa, HESREREAMRES . EEALE. ¥BT
A BRABURE A E TR AN, F8EE. —RETALFABNE RS
BRAUS TLERRE, ERGASN 2B HEOEERS. hFLLRN
MEAFTMANR EAFEE, EENOEARAZHEREXTASH
MAMAMA. Hitk, AILFIE0E CAFE KB H I 25 ™ B 2T
MIEHREFE, “RETREEFKILE M ERET LSRR T L ER
Wl XEMEAFERYE, ALEESHLMEMNMELS, ZEEFXH4
AR 6 O Bt 137 %of BRRAASU i A7 a0 BEBR ) o ASUAR] 4 O B R (S 9 Xt A ALY
RIOREE, EEROBEN EBEEEN EK A SPFRREE, BRI
ASRE—FPRABRE, BAXMREGCREKRERBNZRE, &
WA b, AT T AESAR ST A BRI R A BRI . W
BRI, A8 RN | kR AR B R AN IE SR R . AR AP R
ARG PR R RAE NS R T B — AN B [ 4R i, A ZESS ATy
Ay B RAAUE R 5 B0 3 SORIER | 4T T AT AL, 48 RS IE T A4
TN Yy B R PR i T 1

BAE, BAERERNFNARESZ —KBRMARTHEHME
B3R, HEERRENEERPWESNES L, RHLRGEESHA
BEAFIRMMER R ER SRR, BARSHEAS ., AR %
BCh EBEWRZ —, ABLIMATRIAL ., ST T X LA hRM R,
MEAAE X R . $EHNEIE T 3 A 7B R BB PO LE I, (58I
REANEUFIGR TR SE AP IR D REAIMLAL, SR T A AUR rh R B A e R 4 =
RAKEN . FliE P4, HHEFE . MEEER,

FEE, EEIRIET BRI HLE (R B AR (R B R HAR B E B,
BEFE AT T R B RS B Bk BRI B BUR S5 11, 3240 T 838t
FERBAEIAR . INSEXT R B R I TR UCHE R . B M
SRAUHI B AR B P R AR P B R ZEME,  AAE TR 18] L AR A
FEF B8 RAUFIBE A IS O, ATRE TR RERBK MR
RERA THBMER . —RERETHARMERERAN. BhREtTrE
REHNHERENPWETR, HEXREMINMERRAE . BRI
fRiP. BAMEE . REBET., REFFHARRELRK, ST (F
EARCMEERE) OEERE. BRAH. AFEHRPEXK, HEHE



4 EERBATR

Xt 5E B MR AU E R AR Y —RABEERAE LA T80 8013
G, MEREERZ TR RN, WRERARBR LR
MERR; —RE “EXRGEMNRBA BAKEN F, EEASEIE
RESHBFRELE S, WEMTERLUEEABFIMBILE, ERIERA
BUE BY T2 5 P B BUR BT DL 2RA8 R it FE 43 B AR B



Abstract

We are living in a world full of privacy, the value of which has increasingly
drawn people’ s attention and pursuit. Protecting personal privacy has become an
indispensable condition for maintaining self — respect and individual freedom.
“The more developed of social materials civilization, and the more advanced of
communication means and mess medias, the more necessary people feel it is to
keep the quietness of one’ s own internal world. ” It is beyond imagination having
days without privacy.

The right to privacy is one of the right categories, which are the result of con-
tinuous development of human right and civilization. As a legal right, the research
on the right to privacy has achieved great success in the civil law field, but the re-
search in the constitutional field is still on the rudimental stage. Due to its uncer-
tainty of the basic constitutional theory and its multidisciplinary background, the
research on the right to privacy has become more complex and more valuable.

The dissertation has seven parts which include introduction and body, as well
as the postscript. The introduction part mainly introduces research background of
privacy and the right to the privacy, clarifies the significance of the research on the
right to the privacy from the perspective of constitution, and explains the major re-
search methods in the dissertation.

Through the comparative analysis of cases and regulations on privacy right in
some countries where privacy protection is relatively mature, Chapter 1 combines
current research in privacy right in our country and reveals the nature, definition
and development of privacy right which is a legal right as well as a constitutional
right. Specifically, first, Part One provides clarifications on the definition of priva-
cy right which constitutes the conceptual foundation for the dissertation analysis.
Second, Part One points out that protection of the right to privacy has become a

tendency which is gradually accepted and protected as a basic right of human in
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the international society. Third, Part One reveals the world wide similarities and
differences in the development of the right to privacy so that we can have reasona-
ble expectation on future research and development of the right to privacy.
Chapter 2, from jurisprudent, constitutional and prescriptive perspectives,
provides the reasoning and discussions on why and how the right to privacy is a
constitutional right. Firstly, from the view of the value of the constitutional right, it
generalizes compares and comments on the main viewpoints in the present jurispru-
dence basis of the existence of the right to privacy, such as the theory of the right
to personality, the theory of the right to be alone, the theory of self — governedinti-
macy, information theory and control theory, which suggests that the theory of right
of personality is more reasonable in all theories and further explains the common
value and basis — personal dignity, of constitutional right to privacy’ s existence
and development. Thus it attempts to modify the theory of right of personality. Sec-
ondly, from the perspective of the characteristic of the articles of constitutional
rights, it analyzes the conditions the right to privacy has as constitutional right, ar-
guing that the right to privacy is not just constitutional right as it ought — to — be
but also the right as it to — be in some countries’ constitutional norm. Thirdly, be-
ginning with all nations’ constitutional norms, it lists the protection norms of the

privacy and private life in 124 countries mentioned in Collections of the World’ s
and “expected state” of

'y

Constitutions , analyzing and reasoning the “existent state’
the right to privacy as constitutional right. Fourthly, from the perspective of inter-
national law prescriptive, it lists and analyzes the protective articles of privacy and
private life in the important international treaties and regional treaties, and gener-
alizes and induces the models under the international protections and trends of the
right to privacy. By virtue of the above analysis and arguments, the dissertation
provides a relatively broad foundation for the explorations on the constitutional right
to privacy.

Chapter 3, provides a basic analysis and orientation of constitutional right to
privacy in terms of subject, content, object, legal nature and relevant problems.
Firstly, it views the subject of constitutional right to privacy as a nature person,
excluding the legal person, the dead people and the collectivity from the subject
qualification of the right to privacy, thus revealing the essentials of the violation of

the right to privacy. Secondly, regarding the object of the right to privacy as in



Abstract 7

three basic aspects as personal information, quietness of private life and private af-
fairs, it emphasizes that the core of the protection of the right to privacy is in the
value implications of the quietness of private life, self — government and personal
dignity, highlighting the nature that individuals embodied in the constitutional right
to the privacy are independent of the public right force represented by the country,
explaining the privacy space as the basic condition of maintaining life quietness.
And then it sums up the main features of the constitutional right to privacy in the
following four aspects; personal privacy, personal interests, without public dam-
age and compound. Actually, it gives the necessary orientations and restrictions of
the right to privacy from the perspective of rights’ features,

Chapter 4, induces and summarizes the social and legal functions the consti-
tutional right to privacy possesses. The social functions are mainly manifested in
the following aspects; (1) respecting and maintaining person’ s dignity for promo-
ting the freedom of private life; (2) training and fostering good personalities to
build a happy and harmonious life; (3) making a clear distinction among the
government , society and individual to construct a harmonious and interactive rela-
tionship; (4) maintaining the public interests and common value options to pur-
sue the common values. The legal functions are mainly manifested: (1) the de-
fensive function of the right to privacy; (2) the protective function of the right to
privacy; (3) the valuable function of the right to privacy. Although the right to
privacy is widely valued and agreed throughout the world, it is not accepted in
some countries’ s constitutions including China. Therefore, the discussion on the
functions of constitutional right to the privacy has the meaning of “expected state”
and significance, even more has the “existent state” elements and factors. Combi-
ning the different protections and researches results in the fields of private law and
public law, this dissertation proposes and analyzes the relations and differences be-
tween the right to privacy as constitutional right and as civil right, attempting to re-
veal the difference and interaction of two fields through the right to privacy, clari-
gying some errors in understanding between the civil right and constitutional right,
advancing people’ s awareness of the right to privacy as constitutional right, so as
to establish the united and harmonious protection of the right to privacy by means
of the constitutions and other laws.

Chapter 5, holds the view that the right to privacy is the basic right which
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can be and should be restricted. The paper discusses and analyzes the basic rea-
sons of restrictions for the right to privacy at three levels: public interests, right se-
curity and value choice. And it concludes with a couple of principles and rules of
the restriction of the right to privacy after studying constitutions, cases, and doc-
trines. The main points. Firstly, considering public interests, we should give the
right to privacy a necessary restriction, but the restriction itself should be confined
within the strict law. Because of the uncertainty of public interests in terms of con-
tents and objects, power can be easily abused in the name of public interests.
Thus, the concept of public interests must be cleared through the strict legal enact-
ment and due process. Secondly, in the light of given countries’ common value
choice, we may render a necessary restriction on the right to privacy. These values
include social and value forms including the ones related to the religion, public
morality etc. Thirdly, because of the security of personal rights, we should present
the right to the privacy a necessary restriction. The protection to such right is not
only to secure others’ rights, but in the profound meaning, it includes to secure
the subjects’ own rights. The restriction on the right to privacy itself is a sort of
protections for the right to privacy. Without such restriction, the right to privacy
will lead to uselessness. Based on this view, the dissertation proposed the concrete
principles of restriction on the right to privacy; the principle of proportion, the
principle of value balance, the principle of legal preservation and the principle of
proper procedure. The restriction on the right of privacy for the public officials is
another issue presented. The research analyzes and discusses the significances and
reasons about the restriction on these officials’ rights to privacy, by suggesting how
to apply the restriction on their rights to privacy.

In Chapter 6, the right to privacy as one of the concrete modalities of constitu-
tional right reflects and represents a special pursuit of value. However, it exists as
only one of values which are under the protection of the Constitution. Therefore,
its existence is necessary and reflects the tight and conflict relationship between the
right to privacy and other basic rights and values. - Two of the major conflicts are
the conflicts between the right to privacy and news freedom and the conflicts be-
tween the right to privacy and the right to know. Based on the two conflicts, the
dissertation induces and analyzes the manifestations, features and interrelations of

these rights conflictions. Particularly, it demonstrates the supervision function, in-
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formation function, and right protection function of the news freedom in the frame-
work of national constitution and politics. Then it suggests three specific principles
of balancing right conflicts or value conflicts: interests balance, value balance and
prescriptive harmony. ‘

Chapter 7, argues about the legal protections and remedies on the constitu-
tional right to privacy and their interrelations, analyzes general right to privacy in
China, especially the protection of the constitutional right to privacy, and proposes
to enhance the knowledge of the constitutional right to privacy and to strengthen the
constitutional protection on the right to privacy. It has been an important break-
through on right te privacy from the expected right to legal right. Even more it is a
substantial update from legal right to right with the meaning of “existent state” .
This part presents several suggestions in improving the constitutional protections on
the right to privacy in China: Firstly, to enact the constitutional right to privacy in
the Constitution. The paper provides two sets of schemes for constitution amend-
ment or re — enactment, with the goal to increase self — decided items for develo-
ping freedom of personality, the protection of privacy and private life, privacy in-
formation, quietness of private life and private affairs. Based on the articles of the
housing protection, communication freedom and protection of personal freedom in
current Constitution, the author attempts to propose a better constitutional protec-
tion on the right to privacy. Secondly, to apply the constitutional right to privacy in
other legal fields, through the classification and individial protection among all in-
dustries to construct a legal system to protect the right to privacy. Finally, in the
general principle of “respect from the nation and protections to human rights” ,
combining the legal protections with the legal remedies, the author attempts to con-
struct substantial basic right and relief mechanism so that the constitutional right to

privacy could be received a timely and adequate protections.
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