s
= )
o

HEH2FERUE - ZFHSFHRRT)

The Selected Works of CASS - Law and Sociology

AE M BUF g IR

Toward an Age of Rights
PEL2RNFEZRBRHAR

A Research on the Development of Civil Rights in China

| Sk \ Sk |

N3IOS WID0S .y
2 ey B

E EE B X

(VYNIHD) 883




[ SRRSO - REHSSRHERS

The Selected Works of CASS - Law and Sociology

CASS

A& W) B i B AQ

Toward An Age of Rights
HELRNFZRERHAR

A Research on the Development of
Civil Rights in China

¥ B4
BeE WA
mps xrm DEw

'A‘*i%ﬂ%‘ﬁﬁitﬁ)ﬁ*i

SOCIAL SCIENCES ACADEMIC PRESS (CHINA)



PEMZMERE « AFHLFHRKT

TE AR BV e
—FEARRARRAR
fF H/E B

Bl £ &/ BE8 KEE WIF WK

O A/ Wk

MR H /LSRR AR

o H/ ERTHRBXERAR 105
BR B 4 5% / 100005

5] 3t / http. //www. ssap. com. cn
%X 3§ 7/ (010) 65269967

FAERRIT / HEBEEBHEALI (010) 65595789
B, F{5% / shekebu@ ssap. cn

MHZM /£ 4%

HEAE /B W

RERX /¥ B FEK

FATEIH 7/ JAR

B2 B/ MR SOR AL & T
(010) 65139961 65139963

% W/ EMBE

EHERSE / HIHE (010) 65285539

MR/ JLRR SR M AT AR A R A

Bl / SEH ML EREERAR

2 &

& /787 x1092 Z¥ 1/16 ¥
% /46.5

¥ /181 FF

W /2007 E4 A5 1R

K /2007 4 B 1 KEIRY

2 F 448 H

5 / ISBN 978 -7 - 80230 -444 -4/D - 101
#r 7 98.00 7T

a3

FHmAR . BRI, KITHR,
HEREHHRERER

A\ wsma mass



(PELSNFRXE)
tH i 152 B

(PEHSR¥EXE) (2FF (PERSR¥EE TR IRERER
XE)) RHPEMHSHERHASNRBRIERANS, ARAHKR (PE
SPEBESCE), RBBHE— 2 IR RS SRR EEANERBRR B R AE
. BB EERERE,

Bk, R/ KBFARBRUSREFUHES, EPESEE
HEeFEXEBMTRMDNERRFBE TEETMR, AHEADTE X E
waF ., FRETEFAHSENREE A XIS ¥AEMBER T E,
HHTREBHPIRBE, HPEBFERMNEELXARARA=NEMZS,
MBRER, RINEE—EHEE. 5T, FHEF, BEMNFEL —#E
HARNREFRTENTROEETEEERKEN—ERTHNEE,
WA (PEBSPERCE) EhHR, RITFEXEBN—MHERRR
Be AR IR AE AR AR, IR RO 75 2 AR SR 60 T 18 38 A7 00 514

(FPEHSHEBRIE) P RITBEUTR., X¥EEHE. Iy
EHR, UEFEHR. KFHR. B¥EHLEHR. BEREAEHRRT L
MR, RREEGELE. TRAREE. ¥ARH, SEBE, F2,
TRH%, '

AP EFEESN¥ERER =T AE, RITEHERKERPIBRER
PRI RLEEBEOMR, X (PRESB2RECE) WEHESH
bt =+ EEBRAL

P EAL LA S A A
2006 5 11 A



BT RATS

1993 EHIF, TN & E X RBUR T I AL X 451 3 IR 9 2
H, RE-FEN “PEMERRSARMMRE OBE, HAEEKET
KOEFWFEEE —RER, YMERETERECHN: RIVHEESH
LV X P E AR A BRI 0 7 R AL A & i LR BOA AR
ANBRR . W7 B B AR OUAE 2 R R A0 T, FF BRI Fh R 2 A
AME o Bt o ] B o B R E RS 5k T P B A BURL R B 9 B ST SR L& R A
R, MAANPE# - SHEAEEERPLORBANGELERBEEEEHK
ARERTRMER. $4 “ERRHMRR" SR LGMEF LA
MM ERRERELR. TAIBREREK. MEEARRE, BXRAE. B
KEFILEZEBE, fim, BEERMAMFENTE (MITIMRMERT
FE TR PR B A AT S ERIN U R =R R ERAE) SRARR
HARBER 2N ERAMEE “HAFEE” BRE, RYBIHEHECE
ARFILy “RREH . WER, BE-TWERT, RIVELE TR
BILEERR, EN - TSHBRZM R TR B BE,

BHANREE, B—£EREWNF, ARG, RERBTNEEEER
K, IABRITERREE, HRHAZED, AAXBITHLE, RE, A
B LY, BITHRREXNLEN. BA, JLEX, AB0EENDRERR
BELHEEMINSAEEBHIRTINAR, LBELBREFHAR. flW,

1



@) kBRI

REHAER-EAEERRERNE, HFRAATHL¥¥E BB TAVEF 2R
MG RIEFTHEE ., KERHERPEREFRIEWNAINE; FBIEAFFR
M — WA A A 38 HAEREERYES ., BESRA -, HXH
FlRSEH R A AR, HH—,

H, HYHRNERAMNE T mNHEAALHRE, BAMRED
HE, TFEITHREBRNEERE ., HRICRENNE —-FHB AL BEER
TERBERAS. BTHETEARES, FEENOFEEMZRRBSESHAR
Bo UK BCHH, FEHANTRMKEMRIRE, RBIRRS WA LIE
PERE, TR P S R AR AR R A R AT Rt S Bt TRl 2 R
RN, MEBRARGHELHRBES, AREA -S53N RTFRESRN
BB EREE, AMUTEREHRKHE, BAET RO E—-FHH,
BrEh, BUaHABAEG R, IR M — i I B R AR & R 3
BEE, X—&, TUARBH (£ RABENFGER) —XHEH,

H=, HEABHEMITFRBEZFER, WLENMMEBHARNEX
TR PEL . XA BEH RS SRHMER U RESA SR HEIS
B, BT TARAAEBHET “hEEERIPRES" X W%k, &
HREE, IERMNBHT LS RS 8 S A Y 582 008 5 R %
&, MTix4 /M RE iR, RER—HLTABNITEEEMITLX
EEAXHE—BE: “HAR: XETHSE, BE O HFARKFHZ
B, BMERFARMZE%, HARmBG.”O REHA S NS M Em
", BSRILKIFRERERBAGH, THA 845 ABBIIRE SRR,
ERFHERLOBERESFRIRES R, HAE S5 oA AR,

UE=5%, HHMENZKFBRMWEE, RAEETREESR. EfE

o HEEY, RIVTLT “BiTAM", MAHTFBR. —BREEE, FE
BREBAERHEAKR KBS, MRFERLTARBENESE, AEE
M, —FE, KRS FXEXEAEYNNHERERS B 8K, RE
REBRARDHBRIE, FENOFBEBFHE “FOMNEL"; B—FMm,

O EH: HMFFES LB RESHET, B CREHIE) 19655 ARBIOH, B
116 ~133 7,



wiTEA T (&)

AR TREXEBRRATHESEORAMBE LM 22, AEMNR,
ST HIGE M L H SR ()48 B B AT SRR X o T B T B4 & A B RO
B, Eib, REREERBNR, AERMOMES, ENHRETUERETA
A, B, XRBERERZAFERE MEHERL.

BERREREEMMBITR, SHEBEML. BANEIRERT 25
A, M T EANSRGHTR, EAEARG. RITRNEES BN
fE, 23BENBREEHRARBETR, HKKESRMEXHEY R
FHF RIBFROGETPORME T AR BB, [IEE, X0 A 3L o U7 A4 2048
BEMMBELRATE R HHEHHAMEN R XEARAMET 2RI SHLE
(El, REAXMXENFERRRE). B, ERXEHHEENRE
BT B A CERER LB,

EHBITANRZ bR, REEERGFREHAKELRSA . X—Ba&1E, B
R—BAAMERET, WR-BERONEZS . EREX, RANEBE
Y. FEWR AR A X AR AR R . MR DAL G B EF L X BB A G EA
B, WEREK,

HK, REBBEREHAEENTFRA BN EZ AR & AR+
O, BHAEEFERAEEEBFR DL, (FEE¥) RER. (FEHIF)
MESURMBERFEFR, BRESNBEXFREINSAFEE . WRAERAS
——F AR . R, T BR#LIEE R R#E, MR R,
WERFRHN S5, RE5E, BENERASFEHNERE N, BEITFR
KZEHME. R, $ARFREHAZHREMBEINX —REFEHELE AR
M—FERAER. RIVMNARPFEESHFEAREL,

RS, REARREAMHMILE AT AMEBHEZENECREA
1993 FELIRM BATH B R 4 FIF L 3. HBMERMOSALARMREE, H
KBUFILARAR, RS R, TR, BE. BNTEER, &F X
EREFESEEEAPAIATENAEE R —MAREEMKRRL L,

X F #iR
FRTAEAHAHAR 19 F
1998 % 12 A



Foreword to the Expanded Edition

In the early spring of 1993, four colleagues and I, harboring a devotion to the
protection of civil rights and a respect for the experience outside the ivory tower,
launched a research project titled “Social Development and Civil Rights Protection in
China”. We had the good fortune of completing this project through the joint efforts of
more than ten additional eminent scholars. Our original conception of the project was
extremely ambitious: By way of a series of social surveys, we hoped to complete a
scholarly description and analysis of rights consciousness in China, of formal judicial
and informal social mechanisms for the protection of rights in China, and of the
current state of Chinese people’s enjoyment of political rights, corporeal rights, and
property rights. We also hoped that our descriptive and analytical work would not only
improve Chinese legal scholarship and serve as a source of information and guide for
future studies on Chinese rights issues conducted by Chinese and foreign scholars,
but would also advance well-informed proposals and suggestions to the Chinese
government for the reform of the institutions protecting citizen’s rights in China. The
title of the book, Towards An Age of Righis, clearly reveals the nature of our
assessment and values. Although the research process was mentally and physically
taxing and presented continuous challenges, it was also serious, honest, and
somewhat pure. For example, when I recall the tenacity with which my research

companions and I devoted ourselves to digging “rights discourse” out of informal
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conversations with farmers in various villages across the country ( such as Nautuozi
Village in Liaoyang, Liaoning Province; Henan Province’s Yin Gou Village in
Luoyang and Shengli Village in Kaifeng; and a Dai Nationality Village in Jinghong,
Yunnan Province), I cannot help but feel proud of the person I was back then. Two
years later, also in the early Spring, we compiled the respective research findings of
all project members and published them as preliminary results. Hence this book.

I was studying overseas when the book was first published. Upon returning to
China two years later, the editor of the book, Mr. Ding Xiaoxuan, told me that the
book sold out very quickly and that the publishing house was interested in reprinting
it. He asked whether the book required any revisions. I felt that a revision of the
book should, in principle, be absolutely necessary. After all, for the past few years
each author had continued, in varying degrees, to work on the research he or she had
originally presented in this book; scholarly progress had continued to accumulate. For
example, Professor Gao Hongjun had been productive in his work with a Western
sociologist analyzing data from the survey component of our project. Some exciting
developments were made by Professors He Weifang and Zhang Zhiming in their
research on the administration of justice. Remaining devoted to the philosophical
exposition of rights, I, too, had continued to keep abreast of new developments in my
field. Other authors who were promoted to new academic and administrative posts
showed corresponding growth in their research. This is the first reason for thinking
about revision.

Second, when the book was first published there remained many technical and
editorial weaknesses we would come to regret. The greatest regret was our inability to
put to good use all the primary survey, case-study, and interview data we had so
painstakingly gathered. Time constraints aside, the main reason for this is inadequate
theoretical refinement. Take my work as an example. After conducting interviews in
the villages and collecting supporting materials, I found that the biggest challenge in
my work was no longer a lack of evidence, but rather a lack of creative scholarly
explanation for the possibility and realism of the emergence of citizen rights in
contemporary. If we lack sufficient capacity for theoretical explanation, then our work
merely becomes a compilation of vague, albeit atiractive, theoretical ideas used to

string together our primary data. Not only is this an impediment to academic
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progress, but also a waste of valuable data. Consequently, I decided to start from
scratch and attempt to construct a satisfactory theoretical model to describe and
explain the citizen rights . This process was shown in my article of this book, “The
Formation of Rural Citizen’s Rights in Public Law”.

Third, public commentary of all stripes has surrounded this book for more than
three years. Those who have participated in this public debate have honored us by
making this book an ongoing experimental product shaped by their collective
criticism. More importantly, their criticism, the warm encouragement they have given
the authors of this book, and all their intense debate revolving around this book have
helped draw our attention to ideas and methods we otherwise would have overlooked.
In a separate summary essay on the public debate over this book, I wrote: “There is
an old saying: * Published literature is eternal, so authors should take all merits and
demerits very seriously. * An author is gratified by readers who recognize the merits
and demerits known to the author. But an author is even more gratified by readers
who recognize the merits and demerits unknown to the author. ”®Therefore all debates
and commentaries on this book should be taken seriously and incorporated into our
revision work, although they seemed far from covering the main contents of this book
and contained some misinterpretations and misunderstandings.

The foregoing three points all concern the need for revision. But this leads to a
new set of questions: Are we capable of revision? How should we carry out revision?
At the beginning of this year we established revision guidelines and agreed to begin
our work. Not long afterwards it became apparent that the majority of chapters could
not be revised in any substantial way; it seemed that retaining their original form was
the best choice. First, these chapters represent maiden voyages into uncharted
territory, Despite the many shortcomings we can see with the benefit of hindsight, the
authors want to preserve the verity of “first discovery”. Second, despite the adoption
of sociological perspectives and methods, owing to the fact that they are, in varying
degrees, at a level of abstraction independent of or transcending the particular

normative character of society and social institutions, the chapters remain sound and

@ Xia Yong, “More Criticism Welcomed: Gratitude, Reexamination and Discussion”, China Book Review,
Vol. 10, May 1996, pp. 116 - 133.
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intact regardless of changes in the law or new social currents. I believe this is the
basic virtue and mission of scholarship.

In comparison with the first edition, the most significant change in this revised
edition is the addition of six part containing basic cross-tabulations of variables from
our survey data. After the publication of the first edition, these tables were prepared
through painstaking data re-eniry and data cleaning work to supplement and correct
the original data set. All statistics in this book derived from the survey data were
calculated using the revised data set. It was unfortunate that we were unable to
include a paper that relied heavily on a different source of survey data and which
therefore did not quite fit with the other chapters in this book. (I would like to
express my deep apologies to the authors of this paper.) Finally, all revisions were
made by each chapter’s respective authors according to what they deemed appropriate
and necessary.

On the occasion of the publication of this book, I would first and foremost like to
thank all members of this research project. This collaboration was both an
extraordinary professional experience and a valuable personal experience. It seems to
me that the sincere cooperation, selflessness, and high integrity of all project
members is more valuable, more meaningful and therefore more eternal than the book
itself.

I would also like to acknowledge the institutions and people who organized
scholarly reviews of this book, namely, the Chinese Academy of Art’s Research
Center for Legal Culture, the East Asian Legal Studies at Harvard University, the
editorial department of Chinese Law Studies, the editorial committee of China Book
Review, Xiangtan University’s Law School, and all the scholars who offered their
comments and suggestions. Please forgive me for not listing the names of everyone
who deserves credit. I believe that regardless of whether help was in the form of
criticism or anti-criticism, or even anti-anti-criticism, and regardless of whether
review was correct or incorrect, it was all valuable effort aimed toward the common
advancement of scholarship which is still in great need in contemporary China. At the
same time, scholarly comments is a useful process through which scholars of this
generation can improve and discipline themselves and their work. We eagerly await

further scholarly comments.
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I represent all members of the research group and all authors of the book in
extending my wholehearted gratitude to friends, colleagues, government departments
and organizations, villagers, city residents, judges, lawyers, and administrative
officials who have provided, their ongoing support, help, and encouragement since
1993. Finally, special thanks go to Ford Foundation and Mr. Jonathan Hecht and
Ms. Phyllis L. Chang , without whose help this project would not have been possible.

Xia Yong
Beijing

December 1998

NOTE: Thank Mr. Ethan Machelson who translated this foreword.
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Preface for the First Published Edition

This book is one of the results of the research project “Social Development and
Protection of Civil Rights in China”.

For more than two years, We, young and middle-aged scholars from the Chinese
Academy of Social Sciences, China University of Politics and Law and various other
institutes, have carried out extensive social investigations in many cities and
provinces. From these investigations, previous theories, and our academic
experiences, we verified and analyzed the collected materials and put forward our
opinions and reform proposals on a wide variety of issues, such as the idea of civil
rights, right protection mechanisms, basic rights, and the rights of particular
subjects. The reason for this research is that with the development of our society,
rights have increasingly become the central issue in the legal theories and practices of
our country. We firmly believe that the strengthening of civil rights consciousness and
the corresponding improvement of a rights system and of rights protection mechanisms
will play a key role in the process of China’s legal modernization. Meanwhile, we also
believe that the awakening of the right consciousness and the enthusiasm alone
( although is very important) will not bring about any real progress in the field of civil
rights. More importantly, we need to link up detailed and elaborate institutional
designs with effective and down-to-earth operation of mechanisms.

The research project was proposed and organized by the five editors of this book,-
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and was directed by Dr. Xia Yong. Although the book covers a wide range of topics,
it is not intended, nor is it possible, to include all issues related to civil rights.
Nevertheless, thanks to the participation of colleagues and scholars who cherish the
same ideals and follow the same path as we do, the final results of this project were
much richer and much more solid than we had. anticipated. After essays for each
topic had been submitted, we were surprised to discover that the total length of the
collection had far exceeded the binding limit of a one-volume book. Reluctantly, we
asked contributors to condense their articles, and we made abridgments to several
articles on behalf of authors. The book was finally reduced into the present length.
Here, we would like to express our deep appreciation to our contributors for their
understanding.

Our co-authors, however, are not the only persons who deserve our deep
appreciation. This project has received much assistance from many other-institutions
and individuals, both in China and abroad. We are especially grateful to the Ford
Foundation, whose financial aid enabled us to carry out extensive investigations and
to publish this book successfully; and to the Institute of Law of the Chinese Academy
of Social Sciences, which administered this project. We wish to pay tribute to the
following persons for their encouragement and supports: Professors Liu Hainian,
Wang Jiafu, Liu Han, Li Buyun, Wang Baoshu and Liang Huixing from the Institute
of Law, Chinese Academy of Social Sciences; Professor Jiang Ping from China
University of Politics and Law; Professor Guo Daohui, Editor-in-Chief of China Law
Journal; and Mr. Rao Fang, and editor of that same journal; Mr. Fang Xiang,
Editor-in-Chief of the journal China Lawyers; and all the editors of the journal Studies
in law. We would also like to thank Mr. Jonathan Hecht from the Harvard Law School
and Mr. Peter Van Ness from the Centre of Rights Development Research of Denver
University for providing us with valuable academic proposals and materials; Mr.
Michael Dowdle from the Law School of New York University, currently a visiting
scholar in the Institute of Law of the Chinese Academy of Social Sciences, for
reviewing the English part of the book; and the China University of Politics and Law
Press, especially Mr. Ding Xiaoxuan and Ms. Son Jun from the First Editorial
Office, for their cooperation in publishing this book. In addition, during our

investigations, wherever we went, we met with enthusiastic assistance and cooperation

4



Preface for the First Published Edition

form local judicial departments, administrative agencies, academic institutions and
ordinary citizens. The encouragement, participation and cooperation of these people
not only has helped us successfully accomplished this project, but also has inspired

us to devote more efforts to promote in-depth research in the field of civil rights.

Xia Yong, Gao Hongjun, Zhang Zhiming,
He Weifang and Liu Guang’an

Beijing
March 1995



