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Abstract 5

Abstract

Arbitration is the most developed and widely used alternative to litigation in
the settlement of disputes. The United States is one of the world ' s leading
arbitral centers, guided by the policy favoring arbitration, whose commercial
arbitration system has achieved major breakthroughs in various aspects and
inevitably has a great influence on other countries. This book makes a detailed
study of commercial arbitration, especially the recognition and enforcement of
arbitration agreements and awards in the United States, in order to draw some
lessons for the legislation and practice concerned in China.

In addition to Introduction, this book consists of ten Chapters.

Introduction begins with an explanation of the purpose and significance of
this study. Then the scope and approach of this study is introduced. This book
focuses on international and interstate commercial arbitration in the United
States. Moreover, it centers on the recognition and enforcement of arbitration
agreements and awards. In view of the features of the U.S. commercial
arbitration system, this book largely applies a case-analyzing approach to the
study and illustrates how U.S. courts have developed U.S. commercial
arbitration system through their assistance, support and supervision directed to
arbitration.

Chapter 1 provides a general introduction to U. S commercial arbitration
system. Arbitration law in the U.S. is governed by both federal and states
statutes. The federal statutory law of arbitration is found mainly in the Federal
Arbitration Act ( “FAA” ). Court decisions interpreting the governing statutes
also constitute the important sources of arbitration law. This Chapter then
explores the relationship between federal law and state law. In international and
interstate cases, the federal policy of favoring and supporting arbitration
prevails, and state arbitration laws have very little juridical or practical effect,

except where they can be applied to assist or facilitate the arbitral process.



6 FEHFHREETR

There are three forms of arbitration in the U.S. : administered or institutional
arbitration, ad hoc arbitration and semi-administered arbitration. Every form has
its own advantages and disadvantages. However, in general, many experienced
international practitioners prefer institutional arbitration.

Chapter 2 explores basic principles relating to the enforcement and
interpretation of arbitration agreements. The foundation for almost every
arbilration is an arbitration agreement, whose importance is self-evident. A
specific country’ s attitude toward arbitration agreements often reflects its attitude
toward arbitration itself. U.S. law recognizes the validity of arbitration
agreements and generally seeks to permit effective enforcement of such
agreements. Therefore, it has established or accepted a series of basic legal
principles in favor of arbitration governing the enforcement and interpretation of
arbitration agreements: the separability doctrine, the Kompetenz-Kompetenz
doctrine and validation principle regarding choice of law applicable to
international arbitration agreements.

Chapter 3 examines a series of issues relevant to the enforceability of
arbitration agreements. Historically, common law didn’t recognize a valid
arbitration agreement’ s enforceability, in other words, didn’t grant specific
enforcement of arbitration agreements. Early in the 20th century, widespread
dissatisfaction of the business community with litigation led to concerted efforts
in the United States to reform common law attitudes towards arbitration. In the
end, Congress enacted the FAA in 1925, whose Section 2 provides that
arbitration agreements are enforceable. The Supreme Court has repeatedly held
that Section 2 creates substantive federal law and that federal law is binding in
both federal and state courts, and it preempts inconsistent state law. Thus,
principles of federal preemption under the FAA are established through the
interpretation of the FAA. Nonetheless, the reasonably stable understanding of
the relationship between the FAA and state law was challenged in Volt
Information Sciences, Inc. v. Board of Trustees. In Volt, the Supreme Court
affirmed a state court’ s decision holding that a routine state choice-of-law clause
was a selection of the state’s arbitration law; and that the FAA thus didn’t
preempt the state law. Fortunately, the scope of Volt was limited by the Court’s
subsequent decisions in Mastrobuono v. Shearson Lehman Hutton, Inc. and

Doctor’ s Associates Inc. v. Cassarotto, which suggest state law rules that are
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subject to Volt’ s analysis are those which are supportive of the arbitral process.
This Chapter also examines commonly-raised arguments under U. S. law that an

&

arbitration agreement is either “null and void” or “revocable” . There are two
basic categories of objections to the validity of arbitration agreements.. First,
there can be challenges which parallel those which are available under generally-
applicable contract law to contest the validity of any contract. These grounds
include claim that the arbitration agreement was not validly formed, fraudulent
inducement, fraud, illegality, unconscionability or duress, and waiver.
Second, special rules of invalidity apply to some categories of arbitration
agreements (as distinguished from other types of contracts) , which mainly refer
to the non-arbitrability doctrine. Here the former category, i.e. substantive
defenses, is discussed. Due to “a liberal federal policy favoring arbitration
agreements” , U. S. courts seldom uphold those defenses against the validity of
arbitration agreements raised by parties. Finally, this Chapter addresses the
application of the New York and Inter-American Conventions to arbitration
agreements in U. S. courts.

Chapter 4 discusses arbitrability of subject matter. Arbitrability mentioned
in this Chapter is concerned with the question of whether the subject-matter of
the dispute is capable of settlement by arbitration under the applicable law.
U. S. statutes have seldom dealt expressly with the subject of non-arbitrability,
thus leaving development of the doctrine largely to the courts. The late decades
have witnessed a precipitous expansion in arbitrable subject matter through a
series of U. 5. court decisions. Among other things, arbitrability of some special
types of claims has been recognized. Careful study reveals that U. S. statutes
haven’t specified particular types of disputes which are especially unfit for
settlement by arbitration and courts have seldom looked at this issue from that
angle. The non-arbitrability doctrine has been closely related to concerns about
uninformed waiver and disparities in economic power and sophistication. Those
concerns are generally not significantly implicated when parties agree to arbitrate
an existing dispute. So some U. S. decisions also suggest that parties may enter
into enforceable agreements to arbitrate existing disputes — even if those
disputes are ordinarily regarded as non-arbitrable. Therefore, in the U.S. , an
arbitrable claim is one with respect to which a pre-dispute arbitration agreement

will be enforced. And the expansion in arbitrable subject matter by U. S.
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courts, in fact, results from their further understanding of arbitration, which led
them to leave more and more claims that parties can’t usually agree to arbitrate
before disputes happen to arbitral tribunal, i. e. to permit parties to conclude
agreements to arbitrate the above claims in advance. What matters is that the
related statutes can be applied but not who, the courts or the arbitral tribunals,
will apply them.

Chapter 5 considers the interpretation of arbitration agreements. The most
important issue that arises in the interpretation of arbitration agréeements relates
to the scope of the agreement. With regard to this issue, U.S. courts have
generally applied a federal common law rule of contract interpretation that is
expressly and vigorously “pro-arbitration. ” In the Supreme Court’s words,
“ questions of arbitrability must be addressed with a healthy regard for the federal
policy favoring arbitration [ and} any doubts concerning the scope of arbitrable
issues should be resolved in favor of arbitration. ” This Chapter also discusses
other issues of interpretation, including whether arbitration is the parties’
mandatory and exclusive remedy, or whether it is only a permissive remedy;

“arbitration, ” as distinguished from some

whether the parties have agreed to
other form of dispute resolution; what national (or other) law governs the
construction of the arbitration clause; the respective roles of courts and
arbitrators in interpretation of arbitration agreement. ‘

Chapter 6 examines the procedural avenues that are available in U. S.
courts for enforcing arbitration agreements. If one party to an arbitration
agreement violates or refuses to honour the agreement, the following procedural
mechanisms are available for another who seeks to enforce it in U. S. courts
(1) an action to compel arbitration; (2) an action for a stay of litigation ; and
(3) an action for injunctions against related foreign litigation.

Chapter 7 examines basic issues of the recognition and enforcement of
arbitration awards. Procedures for enforcing or challenging arbitral awards in
U.S. courts are primarily actions to confirm or vacate arbitral awards and other
avenues for giving effect to arbitral awards. Under the FAA, New York and
Inter-American Conventions arbitral awards are presumptively valid and
enforceable, subject only to specified exceptions.

Chapter 8 discusses the grounds for refusing to recognize or enforce arbitral

awards. In fact, U.S. courts generally narrowly limit judicial review of arbitral
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awards and accord awards rendered by arbitrators substantial deference. Thus,
in addition to the narrow interpretation of statutory and nonstatutory exceptions to
enforcement of arbitral awards, courts have created general principles potentially
applicable to all grounds of review. First of all the award is presumed to be
valid, and the burden of proving invalidity rests on the party challenging the
award. Secondly, there is generally no review for errors or misinterpretation of
fact or law. In the same fashion, the arbitration proceeding would not be
invalidated if rules of evidence or procedure applicable to trials were not
applied. Finally, the court will apply the “harmless error” rule to determine
vacatur of the award. Therefore, according to pro-enforcement bias, U.S.
courts seldom uphold challenges to arbitral awards raised by parties on the
grourids concerned.

Chapter 9 explores special issues of the recognition and enforcement of
arbitration awards. In some instances, parties have attempted to coﬁtractually
alter the scope of judicial review of arbitral awards. Lower U.S. courts divide
on whether parties could expand the scope of judicial review, while they have
uniformly been much less hospitable to attempts by the parties to eliminate or
restrict judicial review. This book inclines to deny parties the rights to
contractually modify judicial review of arbitral awards. The traditional idea is
that an arbitral award vacated by the court of the country in which that award
was made cannot be recognized or enforced in other countries. However, in
Chromalloy Gas Turbine Corp. v. Arab: Republic of Egypt, U.S. District Court
for the District of Columbia recognized an arbitral award made in Egypt —
notwithstanding the fact that an Egyptian court had subsequently vacated the
award. Reviewing various opinions, this book concludes that a foreign arbitral
award that has been vacated may be recognized and enforced by domestic courts
in limited circumstances.

Chapter 10 makes an analysis of the idea of commercial arbitration in the
United States on the basis of discussions in previous Chapters. The Chapter
begins with a discussion of the nature of arbitration. After reviewing different
views on this issue and a detailed analysis, this book concludes that the
contractual nature is the essential nature of arbitration, which is also the general
understanding among U.S. courts and scholars. Chapter 10 then makes a

further exploration and concludes that the basic principle of U. S. commercial
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arbitration system is freedom of contract. Next, the Chapter considers the
advantages of arbitration, which is the basic reason why leading arbitration
venues including the United States have adopted the policy favoring arbitration,
while the judicialization of arbitration at present is obviously unfavorable for
keeping those advantages. Due to emphasis on the policy favoring arbitration by
U. S. courts, judicialization of arbitration in the United States is less evident.
Then the relationship between the principle of freedom of contract and the policy
favoring arbitration is examined. In general, insisting on the principle of
freedom of contract can develop arbitration’s advantages best, which is the
fundamental reason why freedom of contract have been emphasized in the field of
arbitraion. But it is possible that there might be contradictions between the
principle of freedom of contract and the policy favoring arbitration. How should
we make a choice in that situation? When making their choices in related cases,
U. S. courts follow a pragmatistic approach reflecting the spirit of U.S. law.
That pragmatistic mode of thinking is embodied in that establishment of various
rules is largely a product of policy-analyzing rather than logical reasoning,
applying the principle of following precedents flexibly and not sticking to old
ways and that when interpreting FAA, guided by policy-analyzing, U. S. courts
can constantly establish new rules to satisfy the practical needs. In a word ,
U. S. courts have been trying their best to keep balance between efficiency and
autonomy. What accompanies the pragmatistic mode of thinking embodied in
U.S. law is the longtime balanced self-questioning in the west legal culture that

benefits the U. S. arbitration system enormously.
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