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Abstract

At present stage, there is no special civil legislation of compensation
for pollution damage caused by ships in China, however, China is a state
party of the Civil Liability Convention 1992 ( hereinafter referred to as
CLC). As aresult, it causes the situation that the relative conventions and
national legislations exist at the same time, and the application of law is
very confusion in the judicial practice of ships’ pollution. Through the
method of comprehensively using legal theory, international law, tort
law, environment law, administrative law, law and economics, this
doctoral dissertation gives a deep and systematic analysis of the legal
system of compensation for pollution damage caused by ships, on the basis
of the studies result of this paper, the author puts forward a suggestion of
the Law of Compensation for Pollution Damage Caused by Ships ( please
see Attachment I). The studies result of this book would provide
important theory basis and reference for making and improving the
legislation of compensation for pollution damage caused by ships.

This book consists of eleven chapters with the main contents of each
chapter as follows ;

Chapter 1 “Introduction” includes the background of selecting the
title of this book, the scope of the subject and meaning, comments on the
available related materials, the previous achievement of the subject, the
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ways used in the studies and the main contents of the subject.

Chapter 2 “ Analysis of the Status Quo of Ships’ Pollution and
Legislation of Compensation for Pollution Damage Caused by Ships”,
through collecting many statistic data and figures, it vividly states the
status quo of the international and national ships’ pollution, compensation
for and legislation of ships‘pollution damage. Further more, this paper
analyses the reasons why the compensational capability is low for the
ships’ pollution damage occurred in Chinese sea areas, and states the
necessity of making special legislation of compensation for ships’ pollution
damage.

Chapter 3 “ Application of Law of the Compensation for Ships’
Poilution Damage” , based on the relationship between international law
and national law, Chinese relative legislation and judicial practice, the
author analyses the application of CLC acceded to by China and related
national laws, holds that CLC shall be applied only in the oil pollution
cases with foreign-related matters. With regard to the ships’ pollution
cases which are not governed by CLC, the author holds that it should
apply the Marine Environment Protection Law ( the MEPL ) aod the
Ordinance of Prevention Pollution from Ships to determine the responsible
party for pollution damage, apply the MEPL and Civil Code to determine
the principle of imputation and exemptions, apply Chapter 11 of CMC or
regulations of Chinese Ministry of Communication to determine the
limitation of liability, but not the principle of compensation for actual
damage provided by the Civil Code.

Meanwhile, on the basis of theory of causation in tort law and deeply
analyses, it draws a conclusion that the collision between ships and
pollution caused by the collision should be treated as two different legal
relationship, and applied different laws. However, where the ship leaking
oil has born liability for pollution, it should have the right to recourse
against the ship without leaking oil in proportion to the extent of its fault.
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Chapter 4 “The Responsible Party for Corﬁpensation for Pollution
Damage Caused by Ships” discusses that the shipowner is the responsible
party, and it should have an amplified interpretation to the banker and oil
pollution. According to the MEPL, where the pollution is caused wholly
by a third party’ s intentional behavior or negligence, the third party but
not the shipowner is the responsible party. It also discusses who is the
shipowner under different situations, such as the ships owned by State,
nominal operation, demise charter and flag of convenience, and then, the
suggestion of the definition of the shipowner is given in this Chapter.

Chapter 5 “ The Principle of Imputation and Exemptions of
Compensation for Ships’ Pollution Damage” , on the basis of the meaning
of imputation and principle of imputation in tort law, as well as from the
view of law and economics, analyses the correctness of applying the strict
liability principle for this kind of environmental tort—ships’ pollution. It
holds an opinion that the provisions of exemptions contained in the MEPL
should be the same as thereof CLC in order to avoid harmful to unification
of judicial practice due to the different provisions between the MEPL and
CLC.

Chapter 6 “The Severally and Jointly Liability for Compensation for
Ships’ Pollution Damage” based on the common tort theory and existing
law provisions, holds that two ships leaking oil could not constitute typical
common tort behavior, but only common danger behavior, and need bear
severally and jointly liability; where only one ship leaks oil, no common
tort, it should apply the principle of who leaks who pays. Where the
leaking ship sinks or her owner has no capability of compensation for
pollution, this book suggests that it should allow the victim of pollution to
claim the compensation against the unleaking ship’s owner in proportion of
its negligence through legal subrogation, and the shipowners concerned
have the rights to limit their liabilities endowed by law.

Chapter 7 “ The Scope of Compensation for Ships’ Pollution
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Damage” combines international and national legislations with the Chinese
practice of compensation for ships’ pollution damage, clears the scope of
compensation for ships’ pollution damage of China. In this Chapter, it
mainly discusses the problems of the loss or damage to mariculture, the
qualification of sea-farmers, the characteristic of clear-up charges, the
compensation for pure economic losses; distinguishes the definitions of
marine environment, marine ecology, marine resources, fishery losses and
fishery resources losses, puts forward the definition of * marine
environmental damage” , and calls in question of the wording “fishery
mid-long term losses” , argues that “fishery mid-long term losses” is in
fact natural fishery resources losses, it belongs to a part of marine
environment damage, the compensation for it should only be limited to
costs of reasonable measures of reinstatement other than loss of profit. In
order to avoid existing too many claimants, the rights of them are not clear
each other and claiming pollution damage repeatedly, the author maintains
that the claimants of marine environment damage should be unified to the
county governments or above governments thereof; and it suggests to
stipulate an Assessment Rules of Marine Environmental Damage in order
to regulate the assessment work of such damage, and make the costs of
measures of reinstatement more reasonable.

Chapter 8 “Limitation of Liability for Ships’ Pollution Damage”
discusses the relationship between the limitation of liability for oil
pollution and thereof general maritime claims, analyses the limitation of
liability for the ships governed by CLC 1969 and 1992 and for the ships
caused pollution due to collision of ships; According to different shippingb
areas and different oil, this paper gives a suggestion of limitation of
liability for ships’ pollution damage. In addition, this Chapter analyses the
problems existing in Procedures for Constituting a Limitation Fund for
Maritime Claims Liability provided in Special Maritime Procedure Law of
the People’s Republic of China, and the distinguishment between the
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procedures for limitation of liability for general maritime claims and
therefor oil pollution damages caused by ships. Then the author puts
forward suggestions for perfecting procedures for limitation of liability for
pollution damages caused by ships with reference to relative international
conventions and foreign legislations.

Chapter 9 “ The Ships’ Pollution Damage Compensation Fund”
mainly introduces the provisions of the Fund Conventions, foreign
legislations, and the background and main contents of the Management
Regulations of Collection and Use of the Ships’ Pollution Damage
Compensation Fund ( Draft). The stress of this Chapter is analyzing the
shortcomings of the Draft, and puting forward suggestions for amending
and perfecting the Draft from the points of the oil to be collected for the
Fund, the sources of the Fund, the exemption of the Fund, time bar,
proceeding of claims from the Fund, the duty and power of the department
in charge of the Fund, etc.

Chapter 10 “ Mandatory Insurance and Direct Litigation of Ships’
Pollution Damage ” discusses the main problems existing in ships’
pollution practice, suggests that the demise charterer should be allowed to
register the demise-chartered ship in the name of “the shipowner” , and to
provide for mandatory insurance or other financial security for the ship
demise chartered by him; and that the victims of pollution damage be
endowed the right of direct litigation in substantial law, the shipowner and
mandatory insurer or the person providing other financial security be
common defendants, and they should bear a not real severally and jointly
liability for ships’ pollution damage.

Chapter 11 “Conclusion” is a summary of the main views of this
book.

Key words: ships’ pollution,application of law, severally and jointly
liability , scope of compensation, legislation suggestion
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