RIUK AN (1)

@ﬂ%mﬁﬂ%

YINGGUO XINGFA FANYI YANJIU

—WRERE T

|

P

PEREE RS -H-E 1B



D956. 14

i

RIAARAEHNEWTXM (1)

RERMZBICLERS
—EGEIE NI 5 A%

Ifmw E

PEARANRKFE KL
-k =



BHERSE (CIP) iR

REMELERR: ttﬁ%?%ﬁ"l‘ﬂ%:‘ﬁ'ﬁmﬂé‘/ffﬁ&i% —Jta: FEA
RATRFEH AL, 2006. 10

ISBN 7 -81109 -493 -2

[ % 0. E- WM. FE—HEEF—BR—%E ©V.D9S56. 14

B A B 315 CIP 8T (2006) %5 119010 5

KERZEILERR
—HEERE TR SR %
YINGGUO XINGFA FANYI YANJIU

——BIJIAOFA SHIYEXIADE FENXI YU SIKAO
I®mw F

HREAT: PEARARKFE DR
U | gk R S
BB 4A%: 100038

2 W HehE

B Rl JEESERT

R & 2006 4E 11 A% 1 KR

Ep e 2006 4E 11 A% 1K

Ep . 17

F & 787 A x1092 X 1/16
¥ ¥ 2714 TF

El #. 0001 ~2000 fi}

ISBN 7 -81109 -493 -2/D - 468
E  ffr: 38.00C

AHEBHANFERBEE, ARZTHARFR
BXEHIE. (010) 83903254
WBRE @R
E —mail: cpep@ public. bta. net. cn
www. pheppsu. com. cn www. jgclub. com. en




. xEWA®, B, 1972%8A %,

AR A, JRE USSR S Bk
L EBAHARRBEEHRAR, 3
o, SE AR TR
&, PR P EMES, LI
A, BATEH, E (RORAH
R (RS MAUR) ). (PEM
e BB RZ) FHDERBALX
. RRE.




e [ FHl 5 AL BT

On Mens Rea in criminal law of England and Wales

— WRENE TS ERE

of comparative law

an analysis and rethinking from view AT



mEnms

MEELE, Hilk EMIEE (mens rea) A, MIHIEREEMWE XK
Ba. ZKEIAARE PR —HANS IEERIALORES, BEALRENER
o FEMEES AR CRERIERE, HEOARER “BE” (intention), “B
H” (recklessness) . “HIi” (knowledge), MA IE EFEAREWHHE TR (negli-
gence) . BWMBRH | THEFTIE, XL BIFAEEXMNN FREME PR,
EEEMES, THBRSLERE, LHALEMLEITH (actus reus) , JBFRITH
IR, ER. Bil. LEREWEENE, FTERBILETAHERRHE.

EEMERLEBEZORENEFIFAME, X5 “HE" KRB AE
X, He, FHEK - B (Russell Heaton) HEFZLHAEFEARTRE, HEMAEMH
BRLES NEFT R, SROLEBAESTEROLE, Kb, siEXEK
B BRZS, BEXAHXNERHRE. HAMRE. TENRMARME
B2 0, FRGIERERE ., BETE, RAXHBEIIRNS BN,

FEEMEFRLERT AR N REMEPHLREW S E, mMARILE
FWMFHEHMITH . FEE M 3 H™H X 43 actus reus, act Fl conduct, B3
AR EAHRA. AWBRENAEE, EENEYTHRELESREMEP N
FREARELME, ZEREP ORISR FEIMARENN B =T
R, REFEFR “FEF7, BARMMMWE=MITHER, FF, BETLH
YEAMIR, MATLAHAEANME. EEMENEREERPAEEEREELS. #
WEW. RSN E, FEWEXMERE XA, B4 5 FEARK
BREARIE, NEERREE, EREGEAETERNERE, ZEREXBAZETE
pUNZE N

LREHEEIRE T, A L4RRENESMEL, ERAFERF

-1 -



RENZIIEEFR LB ETMS T 58 %

FEAFPEME: “HDRMRIRT . CRERER”. C—HFRERT . EEHRE
3" . “Hyam WA, “Smith FWA” . Ko, EREMARSSHITHE AN
B, BME/N. RESENFREEMEREGEFRFE - ERNARRE,
EFHRLRTHRERNRESE. ENEENERRE, 24K, EMNLT
WK R Az, B 2003 4EH) Gemmell 1 Richards £ b 33 B FI YR ) i
&, Caldwell BRPER 7. FWBEEIIGEMEHRAA LR RERILER
X FEEFETRRER, WFEE-EMARRK, —FiE, BieRIWERE
REWRR, HARREALEEFERY “EARL"; H—TEm, XEM
EPRRR, AAREICAMLFRREREEN “BIREE” . EEREF
%A FRTE mens rea FEGHIAL, 5T EFRIvA M IA] BEB R AE TR Hh B L A AR
M EREMIIEE, EMEENE LHFE—EER. NEERZRMAGNE, £
LA S 13 P L3R TR O (R S O R T — 2 . BB — 2, SEETH B P Y E,
RAXHER TS, W@k EEA=/ER, HEREAXARE, EARBT
HEED, RRARTLME, B4R HT XA B RETHR, EEME
S AR ER Sk P R B A L, FRTEE bR Z A, BHRA XA
TP 60 0 T e 23 A 0 1 TRk A 00 IR B ARV LA 1 ) R [ A P Y
B, NEWLE, EHESHE, REMRRAKE 8%, REREN
BT “iFE” . ERMBEEEAREN R SR ENBELRRE SR IT
RFE, BEMERIENE BB HERER, €560 MMM E R &Mt
“feEHSNER” WRELE, MREESRENERES. EQAEEEITE,
EERMELEREWAOHERT “BRE#R". ERERES, FXLE,
HERESRENRE, MEREAERZE, RAEOFESBHBEXR. &
B E, REMGEREERF BARER BRAKRII#EE. KEH
EMEBLRT R NTHN. &R, Fi. REMNRTEFRTEHERFEMY
HALhR ISR T REALREPITINAS. EERKS AT R, GHR. HHH
ME BT E R RERN RS %, KEMEPHELL (BRHAHRRER) 5
REFEFHRSEAR. REMES, EHAECHITAILRRESTF]S
MR, FANTRAEERSFERERIARENERMED, “HR" R
BEEE M AR, EBEN B EAE S WD R. AEMBREEER—FOHE
3L, BRERE -FEdiig, RBENMETNIE. AOEELE, L

-_ -




OARHE

AT, FEEFERBMPTRERMAERNES, HRECHTAILREERE
HEHER, FTTAANTUNEERFHELS, HEMNERWN EE, BENY
HE TEERE, ZR—XNERIEN SHBELNFIE. LK RN B HR
BATHLE, LAIHBREBIEN SENFLNTE, AERMNEREEDR, BET
SRS, REERR X MR .OEEE, FNEE. FERERENR
EERZERFRTE, THAIMNEESGREZENTEERDPENR, X TH
W EEERECRBEIREAEENSEHERT L PIEERN 25 B TRk
SEMEMOCEELEEPAEN S L. —HH, AEFARENEEE, 55—
JE, MAMBEEY KZIAEFRSHE . EHMSRETHEHREL, &
B (L) %614 ZRMEFE—ENARRZA, BRNEROFE—EKF
B, Hi, AOBEXARIERSOMUSE— S HERREBIE,

X g #*E&E BF il ABEE HBERKE



Abstract

From its origin, the concept of “mens rea” is completely a subjective term in
common law. The modern mens rea in criminal law of England and Wales means
“guilty mind” , it focuses on the consciousness. It is often understood from its strict
meaning in criminal law of England and Wales. The core concepts of mens rea are in-
tention, recklessness, and knowledge. It doesn’t include negligence, objective reck-
lessness and strict liability in its extension. The strict meaning of mens rea is not corre-
sponding with “Zui Guo” in our criminal law. In criminal law of England and Wales,
mens rea and actus reus are two necessary elements for the constitution of a crime. Ac-
tus reus include conduct, consequence, and circumstance. The specific content of
mens rea is based on the elements of actus reus in the definiton of a crime.

The arrangements of explaining the core concepts of mens rea by different scholars
are different, which is closely related with the special position of “knowledge” in crim-
inal law. Among these different arrangements, Professor Russell Heaton’s arrangement
is typical, who divides mens rea into two parts: mens rea as to conduct and conse-
quence, mens rea as to circumstance. In mens rea as to conduct and consequence, he
divides it into intenion and recklessness. in mens rea as to circumstance, he divides it
into intention as to circumstance, knowledge and belief, willfully blindness, and reck-
lessness. This arrangement is clear and logical, and is also the comparing sample of
this thesis.

The actus reus in criminal law of England and Wales is roughly corresponding with
the objective aspect in our criminal law, but not conduct. In criminal law of England

and Wales, the main opinion is to distinguish these terms such as actus reu, act, and
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conduct, they cann’t be used as alternatives. From pointview of comparative law, the
possession crime in criminal law of England and Wales is different from that in our
criminal law. It is not a third conduct in criminal law of England and Wales, which is
independent on act and commision. Possession in our criminal law is also not a third
and independent conduct. Possession is not only constituted by act, but also constitu-
ted by commision. In criminal law of England and Wales, there are disputes among
choice theory, capacity theory, and character theory, conflicts between subjectivism
and objectivism, which is related to mens rea terms closely, supporting different mens
rea terms. Judging from criminal law of England and Wales, subjectivism is not liabil-
ity attribution out of subjective, objectivism is not liability attribution out of objective.

There is no definition of intention in common law. In theory, there are six under-
standings on intention in common law: pure intenion view, oblique intention view, one
package intention view, moral elbow room view, Hyam case view and Smith case view.
Among these, the influence of Hyam case view and Smith case view are limited since
they conflict with the present guideline on intention in case law. There are some mis-
understandings in the research of some Chinese criminal law scholars. Case law has
developed two forms of recklessness in criminal law of England and Wales, i. e, sub-
jective recklessness and objective recklessness. They are competing with each other in
criminal law in recent two decades. With the RvG case of 2003, Caldwell recklessness
is abolished. The fall and rise of objective recklessness is logical. There is some mis-
understanding on recklessness in criminal law of England and Wales. On the one
hand, subjective recklessness and objective recklessness are not “combined guilty
mind” as what some Chinese scholar are understanding at present. On the other hand,
recklessness in criminal law of England and Wales is not an “confused term” in theory
and judicial practice. The theory position of recklessness in criminal law of England
and wales is similar as that of “indirect intention” in our criminal law, they have the
same function in theory. However, their structures are a little different. Judging from
case law of England and Wales, the subjective recklessness is more strict and wider
than “indirect intention” in our criminal law. Knowledge in criminal law of England

and Wales is about the circumstances in difiniton of a crime, it has three kinds of
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forms in case law. Illustrations to knowledge and its related terms are different in dif-
ferent criminal law books, it should be discussed from two levels in theoretical re-
search. There are some similarity and difference between knowledge and “Ming Zhi”
in our criminal law.

There are horizental and vertical structures in core concepts of mens rea terms in
criminal law of England and Wales and criminal “intention” in our criminal law theo-
ry. Looking from macroscopic aspect, criminal law of England and Wales adopts the
“ decomposing method” , while our criminal law adopts “evaluation method” in hori-
zental structure. These two methods don’t contradict with each other. The evaluation
method of our criminal law is more abstract, decomposing method is helpful for us
when we analysis “harmful consequence to society” in our criminal law. Looking from
vertical aspect, the structure of criminal law of England and Wales is “going forward
one by one” model, the similar structure is exiting among “direct intention” , “indi-
rect intention” , and “advertent negligence” in our criminal law, too. Looking from
microcosm aspect, in horizental structure, our criminal law adopts “listing up” method
on the objective aspects in crime-constitution theory, while the criminal law of England
and Wales divides actus reus into conduct, consequence, and circumstances. The
“means or method of perpetrating a crime ”should be categorized as the content of con-
duct in our criminal law. The dividing method of criminal law of England and Wales
can be a reference for our criminal law. The “state affair” crime in criminal law of
England and Wales is different from the “state affair” crime in our criminal law. In
vertical structure, as to the question that whether it is “hope” or “disregard” when
perpetrator is aware of the certainty of the result of his conduct, “certainty” here
should be understood according to the ordinary meaning of the words by common people
in our criminal law, just like that of in criminal law of England and Wales. First of
all, “hope” and “disregard” are psychological fact, but they are also legal criteria,
which has functions of evaluation in criminal law. There are two kinds of purpose facts
in fact: parallel purpose fact and straightline purpose fact. In fact, it can be “disre-
gard” if one is aware of the certainty of the result of his conduct, however, it should be

categorized as “direct intention”. This is a contradiction between legal evaluaion and
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legal fact. Legislation should make it clear and be amended in order to get rid of this
contradiction. The “tolerance” type of indirect intention theory confuses feeling and
volition, and doesn’t reflect the special psychological fact. It should not be supported
in our criminal law. As for the dividing line between “indirect intention” and “advert-
ent negligence” , the possibility of the result is an important reference when judging the
nature of a crime. Criminal theory should analyse the meaning of “disregard” from the
legislation and psychological fact. On the one hand, one can’t deny the volition nature
of disregard, on the other hand, it should not be enlarged on the meaning of the word.
The clause of 14 in our criminal code is not clear on the question of whether it is disre-
gard or hope when one is aware of the certainty of the result of his conduct, the domi-
nant theory at present can’t explain it clearly, too. Hence, it is necessary to amend the

clause in legislation or explain it properly in judicial practice.

Keyword: mens rea intention recklessness knowledge direct intention

indirect intention
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