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ABSTRACT

How to prohibit torture and other cruel, inhuman or degrading
treatment or punishment throughout the world, has become a f9cus
of the international attention. The UN Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment
(abbreviated as Convention against Torture in the dissertation), as
a specialized convention, contains specific stipulations on the prohi-
bition, punishment and prevention of torture and other cruel, inhu-
man or degrading treatment or punishment, and provides interna-
tional movement against torture with crucial legal support. The dis-
sertation, through a vertical line of history, theory and reality,
using the study approaches of logical induction, comparative analy-
sis and unity of macro-survey and micro-anatomy, makes a deep re-
search into the main legal problems of the Convention against Tor-
ture and its state parties’ practice. Besides the introductory part,
the dissertation consists of seven chapters.

In the Introduction, the retrospection and elaboration of tradi-
tional human rights thoughts and modern human rights ideas shows
that human rights formally expresses human universal ideal, but
substantively reflects people’s special requests in particular histori-
cal era. The meaning of torture and extent of prohibition of torture
are tightly connected with the extent of finding and spreading of hu-
manity, and the extent of finding and boosting of human value and

dignity. The more recognition and respect is attached to human per
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se and human value, the more demands and eagerness against tor-
ture there are.

Chapter One defines the concepts and characteristics of “tor-
ture” and “other cruel, inhuman or degrading treatment or punish-
ment”, and comments are made on the relations between these con-
cepts. Torture in the modern sense is far different from its tradi-
tional meaning of “afflictive punishment” with features of legitima-
cy and cruelty. The definition of “torture” in article 1 of the Con-
vention against Torture is the only one with common legal sense in
modern international law. However, the definition is left with
problems of criterion of “exception of lawful sanctions” and “extent
of severity”. The solution to the problem of “exception of lawful
sanctions” depends on invoking of other international human rights
standards, and awaits advancement of society and civilization that
will promote the improvement of lawful sanctions of certain coun-
tries. As for the problem of subjectivity in determining “severity”
of pain or suffering, the best solution is to authenticate by doctors
the extent of pain or suffering inflicted on victims. The severity in
“torture” and “other cruel, inhuman or degrading treatment or pun-
ishment” is degressive, and these concepts are arranged in a form of
hierarchy of intensity. It is, however, very hard to define the con-
cepts of other cruel, inhuman or degrading treatment or punish-
ment, and judgment relies on particular context of a given case.
There is also requirement of “minimum severity” in ascertaining
“other cruel, inhuman or degrading treatment or punishment”, and
the appraisal to minimum severity lies on integrative elements of a
given case, such as nature of treatment or punishment concerned,
ways or methods of infliction, physical and mental consequences
and victim’s age, gender and health, etc. The criterion in ascertai-
ning other cruel, inhuman or degrading treatment or punishment
should be low, which will benefit the prohibition of them.

In Chapter Two, studies are made on the principal obligations
of the state parties of the Convention against Torture, As far as the

nature of the state parties’ obligation is concerned, the obligation in
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Article 2 is not only an active obligation of action, but also an obli-
gation to get reasonable results. The judgment of effectiveness of
the measures to prevent the prohibited conduct should not be under
the discretion each state party on its own standard, and yet should
be conducted by the Committee against Torture established under
the Convention through the implementation supervisory systems of
the Convention, or by other state parties through collective judg-
ment. It is one of the most important achievements of the Conven-
tion that torture is prohibited in any territory and that no exception-
al circumstances whatsoever may be invoked as a justification of tor-
ture. With regard to jurisdiction, the “multi-state jurisdiction sys-
tem” over crime of torture is different in nature from the universal
jurisdiction in normal sense of international law over such interna-
tional crimes as piracy. The problem of priority in concurrent juris-
diction should be settled by state of territorial jurisdiction or state
where an alleged offender is found, balancing the interest of reques-
ting state(s) for extradition in punishment of the crime, the
procurators’ difficulties in bearing proofs and enforcement of judg-
ment in foreign courts, etc. It may be a better way for state parties
with concurrent jurisdiction to have the Committee against Torture
evaluate their interests in a given case, and states concerned may
also refer conflicting assertions of jurisdiction to the Committee
against Torture, to arbitration or to International Court of Justice,
State party’s obligation of Aut Dedere Aut Judicare is not absolute,
In the case of absence of request for extradition, the state where the
alleged offender is present has the sovereign right to decide whether
to trigger prosecution procedures, which is enslaved to the state’s
willingness, collection of proofs and other factors. Therefore,
international cooperation of criminal justice between state where the
offences are committed and state where alleged offender is found is
of great significance in punishing torture crime offenders. It is a
universal rule of proofs to exclude any statement made as a result of
illegal means, which is based on different doctrines, such as “Fx-

clusion of Falsity”, “Protection of Human Rights”, “Exclusion of
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Illegality” and “Eclecticism”. To the Convention against Torture,
the doctrine of Exclusion of Illegality embodies the priority of due
process in the conflict between procedural justice and substantive
justice, namely, the idea of due process, and it is a requirement of
rule by law.

In Chapter Three, through a macro-comparative analysis, the
conclusion is made that the international supervisory implementa-
tion mechanisms in the Convention against Torture reflects more
the principles of state sovereignty and non-intervention, From the
overall point of view, the supervisory implementation organs in the
UN human rights conventions have limited competence, and super-
visory implementation systems have low effectiveness, international
remedies lacking preventive function. Compared with other interna-
tional human rights conventions, the supervisory implementation
mechanisms of the Convention against Torture has some advance-
ment, but does not substantially break through the model of super-
visory mechanisms in former human rights conventions. In order to
truly ensure people not to be subjected to torture, the international
community should endow international supervisory implementation
mechanisms with necessary competence to achieve their purposes,
and learn from the idea and practice of European Convention for the
Prevention of Torture and Inhuman or Degrading Treatment or
Punishment. In this sense, the Optional Protocol to the Convention
against Torture and other Cruel, Inhuman or Degrading Treatment
or Punishment is an efficient way to solve the problems above. At
present stage, the UN supervisory implementation organs against
torture should reinforce cooperation with each other, and promote
actively the development of international movement against torture.

The Fourth Chapter summarizes some of the state parties’ ef-
fective measures in combating torture, and points out that a thor-
ough and radical prohibition against torture is a synthetic project
which not only needs perfecting relevant systems, but also needs at-
tention and cooperation of all state’s authorities concerned and par-

ticipation of the whole society, especially the raising of law enforce-
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ment officials’ human gights attainment,

The famous Pinochet Case is taken as an example in Chapter
Five to comment on the principal legal issues of torture crime, ex-
tradition and jurisdiction, etc, as is concerned in the Convention
against Torture, together with an analysis of the impact of the Case
on theory of immunity in international law, international criminal
law and international human rights law.

In Chapter Six, a review is made of China’s relevant systems
and practice against torture, and focus is laid on the problems
therein and construction of corresponding systems or countermeas-
ures. China is still confronted with grave situation of prohibition
against torture and other cruel, inhuman or degrading treatment or
punishment. In view of the shortage or deficiency of existing sys-
tems and comparatively serious problems in administrative and judi-
cial practice, on the one hand, it is advisable that mental torture be
an offence under criminal law, that right to silence be properly es-
tablished, that necessary exclusive rules of proofs as a result of ille-
gal means be constituted, and that corresponding inversion of onus
probandi system about legitimacy of criminal proof and effective su-
pervisory mechanism be set up. On the other hand, great efforts
should be made on fostering legal culture and legal environment to
improve people to form the habit of abiding by law and respecting
law, and on relevant education and training of law enforcement offi-
cials to raise their human rights consciousness, idea of fair litigation
and professional ethics. Furthermore, effective disciplinary and su-
pervisory mechanisms to law enforcement acts should be estab-
lished, democratic and political construction be speeded up, and im-
portance should be attached to the rehabilitation of torture victims.

In the last chapter, the author ponders briefly over the current
trends towards international prohibition against torture and some
relevant issues of international law, with the general conclusion of

the whole dissertation.
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