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LESSON ONE  Introduction to the Law of Contracts

LESSON ONE

Introduction to the Law ot Contracts

Text

As we know, contracts are all pervasive in our daily lives. What 1s a contract?
How can we define the contract? The simplest, most accurate detinition is: A contract
is an agreement that the courts will recognize and enforce. What do the courts require
before an agreement will be recognized and enforced? The following lists the represen-
tative elements of enforceability for most types of contracts in most jurisdictions:

1) A valid offer

2) A proper acceptance

3) Sufficiency of consideration

4) Absence of fraud, force, or legally significant mistake

5) Legal capacity of parties

6) Consistency with general public policy

7) Observance of proper legal form

8) Consistency with special rules governing the type of agreement involved

The law that governs the contractual behaviors is the law of contracts. For in-
stance, the law of contracts governs extensive agreements with the companies, rent-
ing an apartment, buying books at the bookstore, agreeing to lend the roommate
money, buying beer at the local store and so on.

Contract law can be viewed in several ways. Some people see the treedom of indi-
viduals and organizations to contract as fundamental to our basic free-enterprise sys-
tem. ! Viewed in this manner, the law of supply and demand learned in economics is
implemented every day by innumerable contracts between sellers and buyers. Contract
law facilitates exchanges between the parties by protecting both seller and buyer against the
possible bad-faith conduct of the other.® Without this protection, the parties could
breach contracts at will. If the law of contracts did not provide a remedy for the
breach of an agreement, sellers would be forced to require deposits, or entire purchase

prices, before they would sell and ship goods. This would increase transaction costs

1



& FERIE

and significantly affect the flow of goods in our economy.

Another view of a contract is that it is a tool by which people often, but not al-
ways, assisted by their lawyers establish a private set of rules to govern a particular
business or personal relationship.” From a lawyer’s perspective, a contract is a device
by which a situation may be defined and controlled. The expectations of the contract-
ing parties are made known and serve as guides for future behavior. * For example, by
use of a real estate purchase contract, a seller wants to sell a house to a buyer. In the
contract, a number of the parties’ expectatbions are spelled out. Such expectations in-
clude: (1) when the buyer may take possession; (2) what kind of document of title
the seller is to provide the buyer; (3) what articles the seller may remove from the
house and yard; (4) how the taxes owing are to be split among the parties; (5) how
the risk of loss is to be allocated among the parties, and so on. By virtue of this con-
tractual agreement, the buyer and seller have created their own set of rules to govern
the house-sale transaction.” In a sense, their agreement embodies a private legal sys-
tem.

Not surprisingly, many of the questions that arise concerning the operation of a
governmental legal system also come up in the context of private agreements. ® For ex-
ample, what is to be done if the party in the agreement just described fails to provide
for responsibility in case of loss and the house is sighed but before the buyer takes pos-
session? Or what happens if one of the parties blatantly disregards one of the clearly
established private rules,’ for examples, by refusing to provide the required evidence
of title?

In the first case (loss of a house struck by a meteor) the basic expectations of at
least one of the parties cannot be met. Either the buyer will be required to purchase
damaged property or the seller will be required to give up a sale he or she thought was
closed and final.® How can this issue be resolved when the parties have not dealt with
the problem themselves and insurance does not cover the loss? For commonly occur-
ring situations of this sort, the courts and legislatures have established guidelines. In
addition, general legal principles have been promulgated determining how contractual
provisions should be interpreted when issues such as this arise.”

The second case (refusing to provide required evidence of title) goes to the heart
of contract law. From a public-policy perspective, it would not be desirable for the
parties to attempt to enforce their contract by private means. WOur legal system does

not tolerate the use of threats or force to induce faithful observance of the terms of pri-

2



LESSON ONE Introduction to the Law of Contracts

vate agreements. Instead, it allows the parties to a contract to enforce its terms
through civil suits.

A number of questions are immediately posed by the intervention of the legal sys-
tem when private parties disagree. }! Should all private agreements be enforced, for ex-
ample, an agreement by two bank robbers to split the proceeds of a holdup 50 per-
cent/ 50 percent? What type of relief should be provided for the party injured as a re-
sult of the other’ s failure to observe the terms of the agreement? Could a university
obtain a court order compelling a professor who has just won a millionaire lottery to
teach the last academic year of a three-year teaching contract?'? Should the legal sys-
tem enforce only “fair 7 contracts? If so, what constitutes a fair contract? Should un-
written contracts be enforceable? All of these questions will be discussed in the follow-
ing lessons.

Anyway, several basic points regarding the true nature of contracts must now be
made. 12 First, the parties to their mutual satisfaction voluntarily carry out almost all
contracts, so the judicial system never becomes involved. Second, the mere fact that
one has a legal right to sue for breach of contract does not mean that it is a sound busi-
ness decision to do so.'? Before suit is filed, factors such as likelihood of again doing
business with the other party, the relative economic strength of the parties, and alter-
native private means of resolving the dispute should be considered. Third, although
we will be discussing basic rules pertaining to contracts in general, there are many

specific categories of contracts that have certain individualized rules of law pertaining

to them. '
Words and Phrases
pervasive adj . BEW
accurate adj . IEWRY, FEWHHY
representative adj . LRIR), BUERERN
sufficiency n.JLE
consideration n. AR, X
absence of =, &H
legal capacity n. . EERK, BESH
consistency with e HBER, oo FilE, He 5L

extensive adj. | 1ZHJ



& FREREIE

apartment n.ABEE, BT, FE
implement vt. 1B, TRAT
innumerable ady . XKW, BAEH
facilitate vt. T3, {Eidt, L3
bad-faith n AFHERHUEE, ZHEEMW, Rk, 5, AE)
breach contract iF 5 [HE

at will MR, £E

remedy n. fbRL, WEE, Bt
the breach of an agreement £ R UMYX, B RVIE
deposit n. 4, ke
significantly adv {HIREEH, EEH
perspective n. Wi, B, LY
situation n. 5, Bl

real estate Azhr=, M=
expectation n. W%, R, 184
possession n. B/, 4F

article n . Y i

allocate vt. K, B, o9
by virtue of R AR
blatantly adv.EH A EH
disregard v. BER, A
insurance n. RK

guidelines n. {8 F T F
promulgate vt. KA, A, ARG
public-policy INEBOR, AR
tolerate ut. D%, BB

induce ot . N5, BlE
faithful adj . SF5HY, BER
pose vt JER, 5, EA
intervention n. T, ITA

holdup n. 5y

relief n. BB, *hR

as a result of YE NS R

obtain
4

ot . 3R18, 193]



LESSON ONE Introduction to the Law of Contracts

lottery , n. ¥, P&
academic year “F4F
~ constitute ot . HE, TR
regarding prep . X2 F
mutual adj . BB, IL[B]RY
carry out S, SEER, A, PRIT
mere adj AXH), RAT
sound adj . ] FER), S HEH
likelihood n. W HE, AIHETE
alternative adi . _HHFE W, GRS 372242
category n. FpR
individualize v. BTFAE, RIS S
pertain (to) Ax, Bk, 87T
Notes

1. Some people see the freedom of individuals and organizations to contract as funda-
mental to our basic free-enterprise system.
A2 A\ AMALITSIAFER B B HRERNEAR B w6 B R

2. Contract law facilitates exchanges between the parties by protecting both seller and
buyer against the possible bad-faith conduct of the other.
£ Rl @t B 1k 32 07 #0138 5 1] 6 H B0 A% 18 RIS 94T 0 R SEBLXUJT Z Bl ) &L
5 o

3. Another view of a contract is that it is a tool by which people often, but not al-
ways, assisted by their lawyers establish a private set of rules to govern a particular

business or personal relationship.

Bk, SRE—FT R, AAXKHIE, AMNEEEFRASSREMTTHRIN
BT, By —ERERERFAKRRBIEN,

4. The expectations of the contracting parties are made known and serve as guides for
future behavior.
&R YEANTIES THIHFBENERIT AN .

5. By virtue of this contractual agreement, the buyer and seller have created their own

set of rules to govern the house-sale transaction.

WS R, KW E LWL T —RINFE R KL 5 RIHN
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6. Not surprisingly, many of the questions that arise concerning the operation of a
governmental legal system also come up in the context of private agreements.
AR AE, AT E R ERAT S B S BB I 2 S B A L )
BIT9,

7. ..Or what happens if one of the parties blatantly disregards one of the clearly estab-

lished private rules

------ T AR — 7 SRR RSF AT HH 3L AR AU 2 R A A 4

8. Either the buyer will be required to purchase damaged property or the seller will be

required to give up a sale he or she thought was closed and {inal.

BAFRITHEINRK TR, B4R L T7 B SR FE b B it A B BAS
B3R 3E

9. In addition, general legal principles have been promulgated determining how con-
tractual provisions should be interpreted when issues such as this arise.
A0, BRUXFRF I RER, —REEEIN S 25 E N I RReRE &
X o

10. From a public-policy perspective, it would not be desirable for the parties to at-

tempt to enforce their contract by private means.
MAFBRF T ERE , (§F) 53 AL E@ESRANFBORRIES R R BT R
A A EEHI

11. A number of questions are immediately posed by the intervention of the legal sys-

tem when private parties disagree.

HE R ERA B, FE RS EERE BN ATREZ =4

12. Could a university obtain a court order compelling a professor who has just won a

millionaire lottery to.teach the last academic year of a three-year teaching con-

tract? |

— T KRR B REME LR S , RiE — M RINIRE—E A ERN K

LT 3 FHERFEINERE — N FENEF? '
13. Anyway, several basic points regarding the true nature of contracts must now be

made.
B, MFEARA XSRS BT RARE S,
14. Second, the mere fact that one has a legal right to sue for breach of contract does

not mean that it is a sound business decision to do so.

HIK, AR R HEAZITFIBRFPFARRE B R —IEELITH A B AR Lk
6
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R o

15. _ categories of contracts that have certain individualized rules of law pertaining to

them.

------ BAG S LN, XL s RSEEE T EMsEa.

Exercises

1. Judge whether each of the following statements is true or false.

(1) Contracts are all pervasive in our daily lives.

(2) A contract is an agreement.

(3) Contract law can be viewed in several ways.

(4) The law of supply and demand learned in economics is implemented every day
by innumerable contracts between sellers and buyers.

(5) The parties could breach contracts at will.

(6) The law of contracts does not provide a remedy for the breach of an agreement
which embodies a private legal system.

(7) All private agreements must be enforced.

(8) Only written contracts are enforceable.

(9) Judicial system never becomes involved in the private agreements.

2. Answer the following questions.

(1) What is the definition of the contract?

(2) What are the representative elements of enforceability for most types of con-
tracts”?

(3) What areas does the law of contracts govern in our daily life? Give some exam-
ples.

(4) Does the law of contracts provide a remedy for the breach of an agreement?

(5) From a lawyer’s perspective, what device is a contract?

(6) What kind of the parties’ expectations are spelled out in the real estate pur-
chase contract? |

(7) What is to be done if the party in the agreement described in paragraph 4 fails
to provide for responsibility in case of loss and the house is signed but before
the buyer takes possession?

(8) What happens if one of the parties refuses to provide the required evidence of

title in a2 house sale transaction?
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(9) What are the basic points regarding the true nature of contracts?
3. Fill in the blanks with proper words.

Contract law can be viewed (1) several ways. Some people see the freedom

(2) individuals and organizations to contract (3) fundamental to our basic

free-enterprise system. Viewed (4) this manner, the law of supply and demand

learned in economics is implemented every day (5) innumerable contracts be-

tween sellers (6) buyers. Contract law facilitates exchanges (7) the parties

by protecting both seller and buyer (8) the possible bad-faith conduct of the oth-

er. Without this protection, the parties could breach contracts (9) will. If the

law of contracts did not provide a remedy (10) _the breach of an agreement, sell-

ers would be forced to require deposits, or entire purchase prices, before they would
sell and ship goods. This would increase transaction costs and significantly affect the

flow of goods (11) our economy.

4. Translate the following sentences from English into Chinese.

- (1)Law is also frequently classified into areas of public and private law. Public law
includes laws that affect the public generally. It can be further divided into
constitutional law, administrative law and criminal law. Private law mainly
deals with the relationships between individuals in an organized society. It cov-
ers the law of contracts, torts and property.

(2)In the common-law countries, gencral contract. law has a common law basis.
This means that the principles of contract law are to be found in judicial deci-
sions of cases involving contractual disputes. Under the doctrine of precedent,
or stare decisis, courts will follow their earlier decisions involving similar situa-
tions.

5. Translate the following sentences from Chinese into English.

(1) &7 —I7 B ANET R KK, ZFE TP RGT ARG

Q)BT AREREE R

(3) FATRY AR A 25 (8 AR B ) 7 SORMR SR UM RS IS BAT

(4)BE FEENRE, 3FASEEEREF.

(5) R BRI AN R R ZHH G R EBBEMTEIITHESRRRZ —,

6. Case.
Uncle John promised Sally a new car if she passed the bar exam. After she took

the exam, she was exultant over how easy it was. She assured her uncle she had

passed, so Uncle John gave her the car. A few days later the results of the bar exam

8



LESSON ONE Introduction to the Law of Contracts

were announced, but Sally’s name was not among those who passed. Uncle John de-
manded a return of the car. Sally claimed there was no contract binding her to return

the car. Do you agree? Why?
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LESSON TWO

Classification of Contracts

Text

Contracts are often referred to by many names or terms. Unless these terms are

understood, the law cannot be understood. For example, the law may state that ex-
ecutory contracts made on Sunday are void. This law cannot be understood unless one
clearly understands the words “executory” and “void”.! Every contract may be placed
in one or more of the following classifications. The following classification of contracts
seeks to aid the reader in analyzing problems related to contracts as they are covered in
subsequent lessons:

Express, Implied, and Quasi Contracts

Valid, Void, and Voidable Contracts

Executed and Executory Contracts

Bilateral and Unilateral Contracts

1. Express, Implied, and Quasi Contracts

An express contract is one in which the parties express their intentions by words,
either orally or in writing, at the time they make agreement. Both their intention to
contract and the terms of the agreement are expressly stated.

An implied contract is one in which the duties and obligations which the parties
assume are not expressed but derived from their actions. The adage “actions speak
louder than words ”very appropriately describes this class of contract.? Going to-a doc-
tor, describing symptoms, and accepting treatment establishes an implied contract.
The test of the establishment of an implied contract is whether a reasonable person
would intend to contract by engaging in such actions.

A quasi contract, also known as a contract implied-in-law, differs from expi'ess
and implied contracts in that the parties do not intend to make a contract. In creating
the legal fiction of a quast contract, the courts are not trying to fathom the intentions

of the parties; they are simply trying to be fair.? Suppose, for example, that a doctor

performed expensive and valuable services upon a patient who had suddenly become

10



