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Introduction

Human rights and their protection are becoming a hot issue with which the in-
ternational community is concerned.

In recent years, in almost every dispatch of troops to intervene a country’s do-
mestic affairs or every military action taken to invade a country’s sovereignty, in
discussing in western countries whether to give a third world country some kind of
economic aid or whether to agree to the accession of a country into an international
organization such as the WTO, or whether to extend a country the most favored na-
tion treatment, the human rights issue would certainly be raised, which has be-
come the best excuse or the most convincing ground to send troops or impose sanc-
tion, to reject or extend the mentioned treatment.

For a long time since the founding of the P. R. China, human rights had
been regarded as a forbidden area for theoretical study, and rejected as a theory of
bourgeoisie class. By the 80s of the 20th century, the ice began to melt.

The breakthrough took place first in the circle of philosophy due to the rise of
humanistic thoughts and ideas there; then it occurred in the circle of political sci-
ence because of two reasons: one was the theoretical debate in the area over hu-
manitarianism, the other was the urgent need in the international political struggle.

Not until the 90s did the legal circle joined in. The participation of legal sci-
ence had an epoch — marking significance. It was the concern of legal science with
the human rights issue that gave the theoretical study of human rights a true and re-
al footing, that is the footing of law; human rights issue was no longer only a politi-
cal issue, but also a legal issue.

In China, it is not true that only in recent years efforts have been made to
protect fundamental human rights. In fact as early as 90 years ago when the 1911
Revolution was celebrated, the revolutionaries had realized the significance of pro-
tection of human rights through institutions. By making reference to the declara-
tions of human rights in the Western countries, they drafted a provisional constitu-
tion to protect people’s rights, one fifth of which was devoted to people’s various

rights and duties. Accordingly, this provisional constitution was referred to as Chi-




na's first “Bill of Right” , and became one of the most important achievements of
this Revolution. However, the class interests of ruling elites in the old China de-
termined the hypocrisy of the enactment. It was impractical for the people in a
semi — feudal and semi — colonial country to rely upon this enactment to have fun-
damental and real human rights.

In the whole phase of the New Democratic Revolution, the Communist Party
of China, led by Mao Zedong, in the struggle for the right of existence, constantly
wrote people’s hard — won rights into the legal documents in the revolutionary bases
and provided real and effective protection. In the socialist period, the Party and
the state did a lot of work, through legal institutions, to improve the environment of
the Chinese nation’s existence and development, despite the up and downs oc-
curred in the meantime and even disaster tramping on human rights such as the so
~ called Cultural Revolution happened. It was just based on the reflection on such
hard and painful historical lesson and a thorough understanding of the significance
of the protection of human rights and the great achievements made on the protection
of human rights since the implementation of the policy of reform and open to the
outside world that a constitutional amendment was adopted at the second session of
the 12th People's Congress in 2004, that “ the state respects and protects human
rights”.

The constitutional amendment that “the state respects and protects human
rights” is an epochal progress in the practice of protection of human rights in so-
cialist China. It has not only made it an undeniable responsibility for the state to
protect human rights, but also made the protection of human rights the center, core
- content and value orientation of the whole state work and legal construction.

That the state respects and protects human rights must be materialized through
the improvement of the legal institutions. In another word, the “the improvement
of the respect and protection of human rights by the state” actually means the im-
provement of the legal institutions through which the state respects and protects hu-
man rights and other social institutions.

In China, to study human rights at legal institutional level, and to describe
and analyze systematically the fundamental human rights and to compare with the
human rights institutions in foreign countries should an important theoretical work
in the area of human rights study. In consideration of the long time weak study in
the legal institutions for the protection of human rights, this project has been car-

ried out in two different phases. In the first phase, theories of fundamental human



rights were combed and a study was made of the hot issues in practice since the
implementation of the reform and open door policy, in the legal construction on the
protection of human rights. A Study of the Legal Instituions on Fundamental Hu-
man Righes, published by Beijing University in 2006, reflects the research a-
chievement in this phase. In the second, main legal documents and legal construc-
tion in the main areas of respect and protection of human rights were combed sys-
tematically, a pursue was made for the clue in its evolution, an inquiry was made
for the causes of its change, a summary was made of the features of such change,
at the same time an introduction was added to the features of the legal construction
in the area of respect and protection of human rights in recent years in the Western
countries. A Study of the Institutions of Fundamental Human Rights in Contempo-
rary Chian, represents the final research achievement in this phase.

The final research achievement consists of 13 chapters. In chapter 1 the au-
thor pursued the history of human rights study in China and analyzed the present
state of study in legal institutions for respect and protection of human rights in Chi-
na; from chapter 2 to chapter 11, the author made a study, respectively, in the ar-
eas of constitutionalism, election, civil law, family, transportation, religion, su-
pervision on the enforcement of law by public security organs, criminal law, ad-
ministrative litigation and legal practice, analyzed the existing problems in these
areas, and proposed measures or approaches for further improvement.

The research achievement in a book form is also with a few attachments. At-
tachment 1 includes a study of the legal institutions for human rights protection in
Germany, which covers the German Fundamental Law, German court system, po-
litical parties and human rights protection; in Attachment 2, three reports were in-
cluded, made by the task group on the handling of administrative cases by courts of
three levels, the present operation of the salvation stations and the recent develop-
ment of social charitable organizations in Gansu Province. These reports reflects,
from different angles, the positive and active efforts made by the state and the soci-
ety on the respect and protection of the weak in the society, and the present situa-
tion of legal construction throughout, and also put forward proposals of countervai-
ling measures.

In today’s world, the protection of human rights is becoming more and more
internationalized , the study of human rights is attracting more and more scholars,
the idea of protection of human rights has been accepted gradually but steadily by
all walks of life, despite the fact that the consciousness of right of the people does




not rise simultaneously with the rise of the self — consciousness of the power — hold-
ers for the protection of human rights. However, the concept that fundamental hu-
man rights must be protected has been so deeply rooted in people’s heart and mind
that an existence of a whole consciousness for the protection of human rights can
not be denied. That the call for the construction of a harmonious society with the
various designs to realize it has been answered and echoed warmly, which clearly
proves this.

In the year 2005, Premier Wen Jiabao in the Explanation on the Proposal for
the Formulation of 11th Five Year Plan for the National Economy and Social Devel-
opment pointed out that . To construct a socialist harmonious society is the main ob-
ject of our promotion for the development of national economy and society it is al-
so an important safeguard for the social development. The construction of a harmo-
nious society should be facilitated and accelerated according to the democracy and
rule of law, fair and just, good faith and fraternity, full of vitality, security and or-
der, man living harmoniously with nature. Especially, such issues with which peo-
ple are most concerned as employment, social security, assistance to the poor, ed-
ucati:)n, medical care, environment protection and security should be well re-
solved. In his explanation, in pointing out the focus on the legal construction on
the protection of human rights in the 11th five year plan, the Premier indicated the
direction for the future development of the legal construction on the protection of
human rights in the contemporary China.

When a demand turns into an idea, and then reduces into a deep rooted in-
herent belief, a hope and confidence will grow in the society. To put it in a word
uttered by a former pioneer; “the banner of human rights is certain to rise in all
paris of the world. ”

The day when all walks of life is imbued with the idea of human rights protec-
tion, and the banner of human rights rises in all parts of the world is also the time
a harmonious society and a harmonious world have been constructed, and where

every one will lead a happy life.
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