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- Abstract

- From the angle of safeguarding individual farmer’ s
civil rights on rural collective land, the dissertation
renders a systemic research on such. problems as the
formation of collective. land system, the existing
legislation, exertion of farmers’ rights on land and
further proposes: that rural communal legal person land
system should be established.

Based on research on |history, the thesis
demonstrates that “ collective land” system in our
_ country is not the result of natural economic evolvement.
The concept. of “ eollective” does not accord with
traditional theories of civil law. Through research on the
stipulation of rural collective land system in our country
- and its evolvement, the dissertation demonsirates that the
development orientation of legislation in our country is

- towards safeguarding of farmers’ rights on land. Through
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analyzing statements for the basic concept of rural collective land system
in the academic field of civil law, the dissertation holds the view that
the existing theories do not have a clear understanding of the basic
issues of rural collective land ownership, especially subjects of
collective ownership and rights of members of collectives and etc. .
Therefore the dissertation demonstirates that regarding issues of
encroachment on farmers’ rights on land, it is truly necessary to reform
the current rural collective land system with theories of civil law.

From the angle of assisting safeguarding of individual farmer’ s
civil rights, through a complete review of the current of rural collective
land system the dissertation discusses the existing problems in the
stipulations in our country in the aspects of rural collective land
ownership, exertion of farmers’ rights on land and protective
regulations. Through research on stipulations the thesis holds the views
that the stipulations in our couniry do not provide a definite legal
connotation for “ collective” . In the current system abstract
“collective” being the subject of rights increases the possibilities of
encroachment on farmers’ rights on land: By analyzing the loss of
contents of rural collective land ownership, the thesis demonstrates that
the loss goes against the equality spirit of civil law, and the result will
be the current subjects of collective land ownership can not obtain
interests they deserve from the commercial utilization which can produce
great financial benefits and the phenomenon occurs that driven by
interests and benefits the basic —level governments collude with the
current subjects collective ownership to encroach on farmers” legal
rights. The key resolution is to achieve the aim of safeguarding farmers’

right to contract for management of land through reforming collective
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land ownership and its subjects within the frame of civil law. protective
rights. After analyzing the various academic explanations by scholars in
the field. of civil law science for the nature of subject of rural collective
land ownership, the thesis demonstrates that taking ‘more importance of
rural land utilization right will be more practically significant under the
condition that modern real right law emphasizes on the gradual transition
of barycentre of property right from .ownership. to utilization right.
Regarding the differences among scholars on the types. of ownership
during the process of drafting Real Right Law, the thesis demonstrates
that scholars all agree that there exists. collective ownership in our
country and it should be included in Real Right Law. The difference
among scholars is on what position collective ownership should be
regulated. We should not terminate the. legislation process just because
of concentrating on differences on orders of law articles. Instead we
should . promote the legislation process starting from the reality and
emphasize the discussion point in legislation on more specific and
effective articles. The thesis holds the view that how the collective land
ownership is performed should be quite concerned about, for. it relates to
the significance of existence of collective land ownership. Through
research on evolvement of legislation on rural collective land utilization
right, the thesis demonstrates that words used in legislation on rural
collective land utilization right in our country is quite confusing and
divergent, but they can still formulate . the right system of farmers’
collective land utilization tight. The thesis further . explores and
discusses the nature of rural right to contract for management of land
and titles of right on rural land in our country. The thesis demonstrates

that utilizing theories of real rights is. the certain choice in the: academic
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field of civil law, and superficies and right to contract of rural land
should be used to nominate the title of right on land in our country.: - -

The thesis discusses the practice of farmers’ performing rights on
land. Through stating the basic practice ways of farmers’ right to
contract for management -of -land and the' creative practice of land
massive ‘management, the thesis- demonstrates that although these
creative ‘rural land utilization practices can play certain active role,
during the process of creative land utilization practices takes place the
phenomenon that subjects of “collective” ownership ( mainly village
committee) -and basic ~ level governments go' against farmers’. wishes
and encroach on individual farmier’ s self — determination right, for there
exist problems in operation patterns of subjects of current rural collective
land ownership and legislation does not safeguard farmers’ rights and
interests in an effective way. Therefore' rural land right transfer is
essential, but it must be based on complete legislation on reasonable

&

distribution between  “ collective ” and - individual farmer and right
protection. Otherwise any rural land right transfer creativity may bring
the risk of encroachments on farmers”: right on land. Through analyzing
legislation on transfer of farmers’ right to contract for management of
land .in our country, the thesis demonstrates that although beeause of
requests by farmer and agricultural market develspinent acknowledges
transfer of farmers’ right to contract for management of land, it adds
many limited articles against theories of law and practice. It endows
collective ‘economic organizations or village committee with many
problems with some rights individual farmer desérvers and some duties
by the government in- an administrative way to safeguard land and

agriculture. This action will certainly bring large malpractices- which is
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not helpful in safeguarding farmers’ right on land. The thesis
elaborates the problems that exist in land imposition ( expropriation ):
and practice of system of farmers’ ‘usufructuary of land for building,
and demonstrates that serious limits should be set on land imposition
and we should emphasize on safeguarding of interests of farmer who
contract land instead of abstract “colleetive” . On current condition,
legislation should allow transfer of farmers’ usufructuary of land for
building, and it is impossible and unnecessary to set limits on this.

In the end the thesis demonstrates that rural collective land §ystem
should be replaced by rural communal legal person’ s land ownership.
Through remark on rural collective land nationalization and
privatization, the thesis denies the two revolutionary reform schemes.
The thesis holds the view that utilizing the concept of rural “communal
legal person” is advanced and reasonable which conforms to civil law
science,, while the existing concept of “farmer collective” is backward
which does not accord with civil law standard. The thesis demonstrates
that formulating rural communal legal person should take the juridical
association in civil law in our country as its basis imitating the managing
structure of corporation legal person. The thesis tries to make an
extensive and further design on rural communal legal person’ s land
ownership, puts forward in a creative way the replacement of village
committee by communal legal person as the performing subject of rural
collective land ownership. The thesis holds that there exist large
malpractices with village committee as the subject of rural collective
land ownership. It is necessary and reasonable to construct communal
legal person independent from village committee on the basis of farmer

groups (or natural villages) . The thesis puts forward that rural
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communal legal person’ s land system should be established on the
premise of safeguarding farmers’ rights, and at the. same time
communal legal person’ s rights must be weakened to achieve the aim
of safeguarding individual farmer’ s rights on land. In link with the
real rights In our country, the thesis puts forward specific suggestions on
legislation. articles in communal legal persori’ s land ownership and

safeguarding of farmers’ rights on land.

» Keywords: Rural collective land ownership, Farmers’ right to
land contractual management, Rural communal legal person’ s

land ownership



