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ABSTRACT

WTO panels and Appellate Body's interpretative competence is limited to
clarifying the ambiguities within WTO Agreements, so they cannot exceed the
authority conferred unpon them to fill the gaps and lacunae therein. Recently,
some WTO Appellate Body decisions have raised the concerns of WTO Members
and scholars who opined that Appellate Body, in some cases, engaged in filling
gaps through interpretation; in some cases exerted undue restrictions on WTO
Members as a result of broad interpretation of WTO provisons; sometimes u-
surped the authority which should have been exercised by WTO political organs
and decision-making bodies; sometimes imported non-trade values into WTO
without the consent of WTO Members. In sum, WTO Appeliate Body was ac-
cused of being engaged in judicial activism. As judicial activism of Appellate
Body might damage the balance of WTO members’ rights and obligations, the au-

thor deems it necessary to conduct a research on it through the analysis of Appel-

late Body's jurisprudence. The theme of the dissertation is to assess the degree of
WTO judicial activism and the interpretative philosophy and culture of the Ap-
pellate Body. The author in the first place depicts the criticism as to WTO judi-
cial activism, and then defines the concept of judicial activism in the context of
WTO, followed by an analysis of the legitimacy of WTO judicial activity. Subse-
quently, the author, after conducting research into cases in three aspects, con-
cludes that Appellate Body in fact engaged in judicial activism that might pose
risks to the rights of WTO Members. As a countermeasure to curb judicial activ-
ism in the WTO, in the concluding part the author puts forth some proposals that
might be of help. Besides preclude and conclusion, the dissertation consists of
five chapters.

In the preclude, the author introduces the context of the research, the sig-
nificance of the research, the research method that the author employs and some

issues in need of clarification.
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Chapter one deals with fundamental theoretical issues concerning WTO judi-
cial activism. The author makes a definition of WTO judicial activism, after
which the author conducts an analysis of its legitimacy.

Chapter two engages in case analysis, the purpose of which is to expound
whether judicial activism emerged from Appellate Body's jurisprudence related to
trade remedy disputes. The author chooses four issues of much controversy in
trade remedy disputes; whether Appellate Body rewrited the Anti-dumping Agree-
ment and Agreement on Subsidies and Countervailing Measures; whether Appel-
late Body added WTO Members’ obligation under the Safeguard Agreement;
whether Appellate Body neglected the wording in Anti-dumping Agreement;
whether Appellate Body carried out deferential standard of review when deciding
Anti-dumping cases. After critical analysis, the author holds that, in the trade
remedy disputes, Appellate Body’s interpretations are justified in those controver-
sial issues, and the criticism of the U. S. government and scholars is not justi-
fied.

Chapter three is devoted to the analysis of whether Appellate Body engaged
in judicial activism by usurping the competence allocated to WTO political organs
and decision-making bodies. With a penetration into the India BOP dispute and
the Turkey Textile dispute, the author holds that Appellate Body usurped the
competence allocated to WTO political organs. The Appellate Body’s jurispru-
dence as to amicus curiae briefs well illustrates that Appellate Body usurped the
competence allocated to WTO decision-making bodies.

Chapter four deals with Appellate Body’s jurisprudence related to non-trade
values. The author takes a firm stand that in some cases Appellate Body engaged
in judicial activism by importing non-trade values into WTO, a function that
should have been exercised by WTO members.

In chapter five, the author puts forth proposals that might be of help to the
curb of WTO judicial activism. The proposals are based on the current constitu-
tional framework of WTO, among which the judicial restraint of Appellate Body

is called for.

Key Words: WTO Trealy Interpretation  Judicial Activism
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