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Abstract

This book contains two aspects: one is institution, namely the indigenous
traditional Chinese law and custom preserved by and applied in Hong Kong, the
other is man and concept, i.e., why and how did the Chinese population in
Hong Kong, when adopting and applying the English legal system, consciously
or unconsciously reverted to the traditional Chinese culture. The author
endeavors to merge institutions, human beings and concepts organically into one
integral part, and tries to highlight the distinctive configuration of the traditional
Chinese legal culture within the framework of the western legal environment and
its cultural background.

The book comprises mainly of six chapters. The three foregoing chapters
discuss on general matters about Chinese law and custom applied in Hong Kong,
the ensuing chapters elaborate and analyze in depth the topics, such as
marriage, concubinage, adoption, succession and Chinese customary trust in
New Territories.

Chapter 1 throws lights on the extraterritorial struggle between Chinese
government and westerners before the Opium War and try to reveal the cultural

cause of the colonization of Hong Kong.

In Chapter 2, it focuses on Elliot’s Proclamations that have had great impact
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upon Hong Kong legal history. The author expounds the incisive divergence
between Chinese and British governments on the sovereignty and the ruling of
Hong Kong during the period of cession of Hong Kong to the British, rejects the
two mainstream viewpoints that deny the validity of Elliot’s Proclamations as the
bases of Hong Kong’s dual legal system.

Chapter 3 discusses the meaning of Art. 5 of Supreme Court Ordinance and
other legislations concerning the reservation and application of Chinese law and
custom in Hong Kong. It differentiates and analyses certain relevant notions
about traditional Chinese law. For instance, what are Chinese law and custom?
The similarities and differences of the Great Qing Code between those were
applied in Mainland China and those in courts of Hong Kong, and the basic
principles of applying Chinese law and custom. The chapter also summarizes the
scope of Chinese law and custom applied in Hong Kong.

The fourth chapter deliberates specially on Chinese marriage law in Hong
Kong. After chronologically described the evolving course of customary marriage
form in Hong Kong, the author probes into the philosephy behind the traditional
Chinese marriage. This chapter also considers the two intractable issues;
concubinage and dissolution of the marriage.

The fifth and the final chapters have undergone a comparative study upon
traditional Chinese customary succession and customary ancestor trust in both
ways: theory and practical. In the former, it is trying to discover the reason
why the practice of traditional Chinese succession stresses so much heavy on
consanguinity. As for the latter, it introduces and analyses several particular
areas: wills intestacy and land in the New Territories, as well as adoption of
heirs.

From the last three chapters, it can obviously be seen the reciprocity and
merging of Chinese legal and customary tradition and English law. Consequently,

“Hong Kong flavor” of traditional Chinese law can thus be judged accordingly.
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