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Abstract

In recent years, with the deepening of trial reforms in China, the proof
burden on the adversaries has been accentuated as a means to improve
working efficiency during court trial. The judges dominating the trial with
unchecked power as they used to in the old working model are no longer
seen. During the civil trials, the theory of proof burden has been proposed
while the proof burden on the adversaries emphasized. That is to say, the
adversary of proof burden loses the trial if the necessary factors are not be
clarified.

Rosenberg’s Rules theory holds that allocation of proof burden is the
basis of “ inapplicable rules” principle, namely, “ inapplicable rules”
principle is the method to conduct trials when the necessary factors are not
clarified on the basis of idea that“the legal effect in trial is closely related to
the proof of main facts in substantial law”. The judge can not apply this rule
without moral-based certainty, namely all the important facts are proved.
The result is“the judge does not apply the rule when he has no moral-based
certainty about the nonexistence of main facts or when he has no moral-based
certainty about the existence and nonexistence of ther main facts”. This idea
is used asa method to solve the problem of unclarified facts, and has become
the core of Rosenberg’s Rules theory. When the rule theory is applied to
some trials where the adversaries don’t have equal amount of evidence or

have difficulty with proof, usually the proof burden is not fairly allocated,
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