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LR
the Arab Charter on Human rights
The Anti — Terrorism and Effective Death

Penalty Act

Alien Terrorists

Anti — Terrorism, Crime and Security Act
2001

Authorization for Use of Military Force

Geneva Centre for the Democratic Control
of Armed Forces

the European Convention for the Protec-
tion of Human Rights and Fundamental

Freedoms

the Northern Ireland ( Emergency Provi-
sions) Act, 1973

the European Social Charter

The Foreign Intelligence Surveillance Act
of 1978

Foreign Terrorist Organizations

the Inter American Convention on Human
Rights

the United Nations Convent on Civil and

Political Rights
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IEEPA

INA

IPU

IRA

MC

NEA
PATRIOT

PTA

RUC
SIAC
TWEA

International Emergency Economic Pow-

ers Act

Immigration and Nationality Act

Inter - Parliamentary Union

Ireland Republic Army

Military Commission

National Emergencies Act

Uniting and Strengthening America by
Providing Appropriate Tools Required to
Intercept and Obstruct Terrorism Act of
2001

Prevention of Terrorism ( Temporary Pro-
visions) Act

the Royal Ulster Constabulary

Special Immigration Appeals Commission
Trading With the Enemy Act
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Derogating Human Rights in the
States of Emergency

Abstract; From the late 1980’ s, there are more than one hun-
dred states that have implemented the states of emergency early or late,
then crises administration is becoming a knottier problem confronted by
each states. It is embodied in the constitutional amendment (2004 ) that
our state will construct a unified emergency law dealing with all sorts of
crises or sudden events. At the present time, the respect for the human
dignity and the observance of human rights and fundamental freedoms is
becoming the order of the day, the international community hence pays
high attention to the problem again of how to construct and improve the
home and abroad institutions to prescribe more effective the derogation
of human rights in the states of emergency, that is a basic problem in
our emergency law that should not withdraw from it. Then this disserta-
tion is written on the basis of the academic standpoint of combination of
universalism and characteristic theory, and discusses a related series of
theoretical questions as follows. Whether the derogation of human rights
in the states of emergency is legitimate or not. If yes, then what condi-
tions must be accorded to. If no, then why not. Therefore, the answers
for them form the dissertation’ s core proposition.

Firstly, by the means of historical examination, the dissertation
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clears off the developing and evolving venation of state of emergency,
one of institutional facts, then by through the methods of normative
demonstration analysis and compare, it concludes the normative conno-
tation of the basic concept of the state of emergency. Successively, on
the normative lay, it discusses what is a derogation of human rights in
the state of emergency, namely, the composition of a derogation of hu-
man rights. In a general way, the composition is divided into the sub-
stantive part and the procedural part. The former includes the deroga-
tion’ subjects, contexts, forms and objects; the later includes the dero-
gation’ s proclamation, notify, and duration.

Secondly, making use of the method of value analysis, through ex-
amination to teleology theory and formalism theory, it concludes that all
of the two schools’ scholars accept the idea that the derogation of hu-
man rights in the states of emergency is legitimate or good. Otherwise
the derogation of human rights in the states of emergency is not abso-
lutely effective, and must be accorded to the conditions, that the dero-
gation of human rights is necessary and in accord with respect for the
fundamental standards of humanity, especially the later is the ultimate
boundary of judging the legitimate of the derogation.

Thirdly, in order to limit the abuse of derogation, it should accept
the effective review and examination. From the point of the national law,
the review and examination has two aspects, the one aims at the deci-
sion to implement the state of emergency; the other , the emergent
measures, and the later is the emphasis of review. From the point of in-
ternational law, the three human rights conventions have constructed

different review and supervision institution, but the organs of the con-
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ventions almost abide by the four principles such as no discrimination,
no abuse, no derogation of very important human rights, no collision to
the other international obligations, and so on.

Fourthly, the dissertation introduces the evolving process of emer-
gent power systems of the USA, describes the present status of common
judicial relief to the derogating human rights from the terrorists, and of-
fers my opinion on the legitimate and validity of the derogation of the
due judge rights in virtue of making special military trial to non ~ Amer-
ican enemy combats.

Fifthly, through Carl Sthmitt’ s theory and Germanic practice, the
dissertation describes the ideas’ evolvement of the states of emergency
by the end of the Second World War, introduces that the European con-
structed a model of prescribing the states of emergency through the in-
ternational law in the aftermath of war, comments its value, points at its
challenges and discusses the improvement advice.

Finally, from the point of systemic history, the dissertation clears off
the evolvement of the state of emergency and martial law from the modern
times of our country, makes a brief comment on the related practice, es-
pecially sums up the characteristics and problems of present emergency
system. On account of our state’ s making a unified emergency law and
confronting with the questions such as how to prescribe the derogation of
human rights , how to be in accord with the United Nations Convent of
civil rights and political rights, and so on, I offer several conclusive o-
pinions and hope that they will benefit to the future emergency law.

Key words: the States of Emergency Human Rights Derogation



