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Abstract

Criminal confiscation, which aims not at the legiti-
mate properties but the ohjects in close relationship with
crimes including contrabands , possessions of the crimi-
nal used in commission and all money and properties il-
legally obtained from an offence, refers 1o the permanem
depri:.ration of property according to the orders of the
courts or other competent authorities during the criminal
procedures. This thesis itself focuses on the criminal
confiscation from intemational and comparative views
and mainky discusses the Article 64 of the Criminal of
the People’s Republic of China, which is the fundamen-
tal provisions in Chinese criminal confiscation regime,
through researching on the implementation of interna-
tional conventions and making comparison with various
national laws.

The laws on confiscation share different devel-
opment experiences in Common — law and Civil - law
countries. In the former, the confiscation was origina-

ting in the “Legal Fiction” theory and evolved into the
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current system through the forms of Deodam] and Forfeiture of estate, whose
cases are criminal forfeiture and civil forfeiture in US law and the British civil
recovery established by the Proceeds of Crime Act 2002. In the Civil - law
countries, the confiscation changed its scope from whelly property into posses-
sions of the criminal used in commission, whose prominent cases are the Ver-
fall and Erweiterter Verfall in Germany and the recover in Japan. As regands to
international law , the function of confiscation tended to be increasingly impor-
tant through the provisions in Mutual Legal Assistance Treaties ( MLATs ) to
international conventions.

The confiscation bears different legal statuses in different counines due 1o
the disparities on its function, such as penalty, corective training and isolated
compulsory measure. However, the criminal confiscation may involve the prop-
erty of the third party, especially those bearing faults, so it seems unreasona-
ble to dnfine the confiscation as the penally. In addition, in the cases of the
offender cannot be prosecuted by reason of death, flight or absence withoul a
criminal conviction, the confiscation of the property sometimes remains in
effect. Therefore, it is necessary to elevate the eriminal confiscation as an iso-
lated disposal and specifies its scope, methods and qualifications in the Penal
Code. At the same time, comesponding adjustments need to be done in crimi-
nal procedural law in order to provide relevant remedies for the defendant, the
victin amd the third pasty.

The Article 64 of the Crirminal of the People’s Republic of China provides
all money and property illegally obtained by a eriminal shall be recovered or
compensation shall be ordered; contrabands and possessions of the criminak
that are used in commission shall he confiscated. However, there exist too
many comnplications in piactice due to the vague connotations of the measures
above, Hence, the connotations and the characteristics of the relevant ierms

shull be clarified with the elevation of the criminal confiscation. Confiscation is
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a final disposal in substance applying to contrabands, possessiens of the crimi-
nal used in commission and all money and property illegally obtained by a
criminal, whereas the recovery and the compensation ordered shall be deemed
a8 4 compulsory measure in procedure.

With respect to the confiscation of criminal vehicle, the principle of pro-
portionality shall be applied as the test for measuring the value of the posses-
sions of the criminal used in commission and judging its relationship with the
criminal in order to coincide with the danger or other aspects of the criminal.

As to the confiscation of the money and property illegally obtained by a crim-
inal,, various situations, such as amalgamation, transformation and assignment,
shall be taken into account. Chinese Criminal Law shall incorporate the corfisca-
tion measures advocated in intematicnal convention, such as value confiscation,
substitution confiscation , to deprive the proceeds from criminal maximally.

The protection of the right of third party must be noted whether the confis-
cation focuses on the vehicle or the gain. Test of judging the fault of the third
party must be established in order to avoid the harsh application of the confis-
cation and the impairment o the innocence. Meanwhile, it is necessary to in-
corperate the “Bonae Fidei” into cur criminal legislation to achieve the guaran-
tee on the bona fide purcheser.

It is the court’s right to make final dispusal in the criminal procedural on con-
fiscation , the purposes of which are to prevent the investigation and indiciment de-
parimenis using discretionary powers to dispuse the covered money and property
and damage the party, ensure the implementation of the derisions and emphasizes
the responsibility and the duty of judge to held on the title of property.

The Asticle 54. 1(3) of the United Naticns Convention against Corruption
2003 provides that contracting parties shall consider taking such measures as
may be necessary to allow corfiscation of such property without a criminal con-

viction in cases in which the offender cannot be prosecutnd hy reason of death,



